UNITED STATES OF AMERICA
BEFORE THE
DEPARTMENT OF ENERGY

)
Excelerate Liquefaction Solutions I, LLC ) FE Docket No. 12-146-LNG

)

ANSWER OF EXCELERATE LIQUEFACTION SOLUTIONS I, LLC
TO MOTIONS TO INTERVENE, PROTESTS, AND COMMENTS

ELS Liquefaction Solutions I, LLC (“ELS I”) submits this answer pursuant to
Sections 590.303(e) and 590.304(f) of the Department of Energy’s (“DOE”) regulations' to the
motion to intervene, protest, and comments submitted in this proceeding on February 4, 2013 by
Sierra Club® and the motion to intervene and protest of the American Public Gas Association
(“APGA™)’ (together, the “Protestors™) on the same day. Both Protestors challenge ELS I’s
application for authorization to export domestically-produced natural gas as LNG as proposed in
the captioned docket. Neither Protester has demonstrated an interest in this proceeding sufticient
to merit its intervention. Even if the DOE, Office of Fossil Energy (“DOE/FE”) does grant
intervention pursuant to 10 C.F.R. § 303(f), neither Sierra Club nor APGA has articulated

reasonable, supported arguments sufficient to rebut the presumption that authorization of ELS I's

10 C.F.R. §§ 590.303(e) and 590.304(f) (2012).

2 Motion to Intervene, Protest, and Comments of Sierra Club, ELS Liquefaction Solutions I, LLC, FE Docket 12-
146-LNG (filed Feb. 4, 2013) (“Sierra Club Protest™).

? Motion for Leave to Intervene and Protest of the American Public Gas Association, ELS Liquefaction Solutions 1,
LLC, FE Docket 12-146-LNG (filed Feb. 4, 2013) (“APGA Protest™).
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application is consistent with the public interest under the Natural Gas Act (“NGA™).* In support
of this answer, ELS I states the following:

I. PROCEDURAL BACKGROUND

On October 5, 2012, ELS I filed an application pursuant to Section 3 of the NGA®
with the DOE/FE for long-term authorization to export up to 10 million metric tons per annum of
LNG, which is equivalent to approximately 1.33 billion cubic feet per day (“Bef/d”), produced
from domestic sources, for a 20-year period commencing on the earlier of the date of the first
export or seven years from the date of issuance of the authorization requested (“Application”™).
Specifically, the Application, filed in FE Docket No. 12-146-LNG, sought to export LNG
produced at the floating ELS I liquefaction project that ELS 1 proposes to locate in Calhoun
County, Texas (“ELS Project”™) to any country with which the United States does not have a Free
Trade Agreement (“FTA”) requiring the national treatment for trade in natural gas; that has, or in
the future develops, the capacity to import LNG; and with which trade is not prohibited by U.S.
law or policy (together, “non-FTA Countries”). ELS I’s Application requested authorization to
export LNG both on its own behalf and as agent for other parties who hold title to the LNG at the
time of export. The Application was submitted after ELS I filed its application for authorization
to export LNG to FTA countries requiring the national treatment for trade in natural gas in FE

Docket No. 12-61-LNG, which the DOE/FE granted in Order No. 3128.°

415 U.S.C. §§ 717-717z (2006).
>15U.S.C. § 717b.
®ELS Liquefaction Solutions I, LLC, FE Docket No. 12-61-LNG, DOE/FE Order No. 3128 (Aug. 9, 2012).



Notice of ELS I's Application was published in the Federal Register on
December 6, 2012.7 That notice set February 4, 2013 as the deadline for filing all protests,
motions to intervene, requests for additional procedures and written comments in the proceeding.
APGA and Sierra Club each filed their protests on February 4, 2013. Answers to the February 4,
2013 filings were originally due 15 days after their submission, but ELS I filed a motion for an
extension of time until March 6, 2013 to answer the protests, which motion DOE/FE granted on
February 15, 2013.

DOE/FE gave notice on December 11, 2012 that it would incorporate its two-part
cumulative impact study (the “LNG Export Study”), along with initial and reply comments, into
each docket with a pending application to export LNG to non-FTA Countries.®

Concurrently with this proceeding, ELS I and Lavaca Bay Pipeline System, LLC
(“Lavaca Bay Pipeline”) have commenced a separate proceeding before the Federal Energy
Regulatory Commission (“FERC”) to obtain authorization under the NGA to construct, own and
operate the ELS Project and an associated FERC-regulated pipeline. On November 5, 2012,
ELS T and Lavaca Bay Pipeline requested the use of the pre-filing review process for the ELS
Project at FERC. ELS I and Lavaca Bay Pipeline received approval of the request from FERC
on November 20, 2012 and have commenced the pre-filing review process in Docket No. PF13-

1-000.

7 Excelerate Liquefaction Solutions I, LLC; Application for Long-Term Authorization To Export Liquefied Natural
Gas Produced From Domestic Natural Gas Resources to Non-Free Trade Agreement Countries for a 20-Year Period,
77 Fed. Reg. 72,843 (Dec. 6, 2012).

¥ Notice of Availability of 2012 LNG Export Study and Request for Comments, 77 Fed. Reg. 73,627 (Dec. 11,
2012) (“LNG Export Study Notice”). The LNG Export Study consists of the Energy Information Administration’s
Effect of Increased Natural Gas Exports on Domestic Energy Markets published in January 2012 (“EIA Study”) and
NERA Economic Consulting’s Macroeconomic Impacts of LNG Exports from the United States published in
December 2012 (“NERA Study™).



II. THE DOE/FE SHOULD DENY THE MOTIONS TO INTERVENE SUBMITTED
BY APGA AND SIERRA CLUB

DOE/FE should deny APGA’s and Sierra Club’s motions to intervene. DOE
regulations permit any person who seeks to become a party to a proceeding to file a motion to
intervene “which sets out clearly and concisely the facts upon which the petitioner’s claim of
interest is based.” Neither APGA nor Sierra Club satisfy this broad standard.

On February 4, 2013, Sierra Club filed a motion to intervene on behalf of its
21,527 members in Texas, as well as its national members, stating that its members living and
working throughout the affected areas will bear the burden of paying increased gas prices.'” On
the same day, APGA filed a motion to intervene, asserting that it is a national association of
natural gas distribution companies who are “active participants in the domestic market for
natural gas where they secure the supplies of natural gas to serve their end users.”"'

DOE’s regulations distinguish between intervention as a matter of right available
to a state commission and intervention linked to a particular interest for “any other person who
seeks to become a party to a proceeding.”? In other words, the DOE distinguishes between
intervention as a matter of right and as a matter of interest. Here, neither party is a state
commission and may not intervene as a matter of right. Further, neither party has demonstrated

sufficient interest in the ELS I proceeding to warrant granting its intervention request.

A. APGA’s Intervention Should Be Denied

APGA has failed to establish a particular interest in this proceeding. APGA

claims a broad interest in preventing any increase to domestic natural gas prices, but fails to

° 10 C.F.R. § 590.303(b).

1 Sierra Club Protest at 2.

" APGA Protest at 2.

210 C.F.R. §§ 590.303(a) and (b).



explain how its general interest is particular or specific to the ELS I application itself. Rather,
APGA attempts to use the ELS I docket to oppose any activity that might increase the price of
natural gas. The general nature of APGA’s claims is exemplified by APGA’s similar protests of
other LNG export applications.”” Because APGA has not sufficiently set forth the facts upon
which its claims of interest are based, the DOE/FE should deny its request to intervene in the
above captioned proceeding. Indeed, APGA raised its general concerns in this docket without
obtaining intervenor status in response to DOE/FE’s request for comments on the LNG Export
Study.'* Accordingly, granting APGA status as an intervenor is inappropriate because it has
failed to state a particular interest relevant to the Application and is unnecessary for APGA to
assert its concerns with LNG exports generally.

B. Sierra Club’s Intervention Should Be Denied

Sierra Club also fails to establish a particular interest in this proceeding. Sierra
Club merely asserts that it has aesthetic, spiritual, personal, and professional interests in this
proceeding and sets forth highly generalized economic and environmental interests to sustain its
motion to intervene. For example, Sierra Club states that it has an interest in the Application
proceeding due to the environmental and economic effects of natural gas production activities,'®

. 1
“consequences of price changes upon members’ finances,”'® concerns that exports of natural gas

1 See, e.g., Motion for Leave to Intervene and Protest of the American Public Gas Association, Cameron LNG,
LLC, FE Docket No. 11-162-LNG (filed Apr. 23, 2012); Motion for Leave to Intervene and Protest of the American
Public Gas Association, Gulf Coast LNG Export, LLC, FE Docket No. 12-05-LNG (filed Aug. 3, 2012); Motion for
Leave to Intervene and Protest of the American Public Gas Association, LNG Development Company, LLC, FE
Docket No. 12-77-LNG (filed Nov. 6, 2012).

4 Comments of APGA, ELS Liguefaction Solutions I, LLC, FE Docket 12-146-LNG (filed Jan. 24, 2013).
15 Sjerra Club Protest at 2.
16 [d



generally will result in increased use of coal and oil,"”

and the need to ensure public disclosure of
information under the National Environmental Policy Act (“NEPA™).'8
These concerns are not sufficient to support Sierra Club’s motion to intervene in
this proceeding. First, as discussed in Section V.C, the DOE/FE does not and is not required to
consider natural gas production activities as part of its determination in this proceeding. As
such, Sierra Club’s motion to intervene due to the environmental and economic effects of natural
gas production does not establish a claim of interest in the proceeding. Second, the impact on
Sierra Club members’ finances is inadequate to support Sierra Club’s intervention for the same
reasons applicable to APGA: Sierra Club has not sufficiently set forth the facts upon which its
claim of economic interest is based. Third, Sierra Club states generally that authorization of the
Application will result in increased use of coal and oil, but it does not identify any specific
displacement of natural gas resulting from DOE/FE granting the authorization. Sierra Club’s
reasoning that export of LNG will increase the use of oil and coal is too general of a claim of
interest to warrant Sierra Club’s intervention in the proceeding. Fourth, Sierra Club does not
have a particular interest in the ELS I proceeding in ensuring public disclosure of information
under NEPA. Instead, the DOE’s regulations provide for oversight of DOE’s NEPA
compliance.'’
Sierra Club’s stated interest regarding the price of natural gas, job losses in

energy-intensive industries, and other economic concerns is disingenuous and inconsistent with

its “campaigns dedicated to reducing American dependence on fossil fuels, including natural

"7 Id at 58.
" 1d at?2.
1 See 10 C.F.R. § 1021.105.



gas[.]"?° Sierra Club opposes the production and use of natural gas generally and avers that it
has an interest in the ELS I proceeding “[t]o the extent changes in gas prices increase the use and
production of coal and oil[.]**' Securing low domestic natural gas prices or reducing natural gas
price volatility, therefore, does not concern Sierra Club, as exemplified by Sierra Club’s position
taken in other public forums. As one example, the Sierra Club has stated that abundant gas is not
in the public interest because low natural gas prices delay the transition to renewable energy
resources.”> This position cannot be reconciled with Sierra Club’s statements in the Sierra Club
Protest. Sierra Club is not concerned with low gas prices or responding to market constraints
that lead to price volatility and only now, in protesting LNG exports, pretends to be. The
DOE/FE should not accept their manufactured “interest” in low domestic gas prices.

ELS I does not dispute Sierra Club’s right to submit comments in this proceeding
in response to an invitation for public comment. In fact, Sierra Club has already made similar
general arguments in this docket through its initial and reply comments made in response to
DOE/FE’s invitation for comment on the LNG Export Study.” However, these highly
generalized comments do not establish a sufficient interest in the ELS I proceeding to warrant
granting intervention to Sierra Club.

To the extent that Sierra Club articulates specific concerns applicable to the
activities of ELS I, they relate to the pre-filing process at FERC and not DOE/FE’s authorization

of the Application. For example, Sierra Club states that it has an interest in environmental

20 Sjerra Club Protest at 3.
2 1d. at 2.

*2 Sierra Club, Look Before the LNG Leap: Why Policymakers and the Public Need Fair Disclosure Before Exports
of Fracked Gas Start at 16 (Feb. 25, 2013), http://www.sierraclub.org/naturalgas/downloads/LOOK-BEFORE-
YOU-LEAP.pdf.

2 Initial Comments of Sierra Club, ELS Liquefaction Solutions I, LLC, FE Docket 12-146-LNG (filed Jan. 24,
2013); Reply Comments of Sierra Club, ELS Liquefaction Solutions I, LLC, FE Docket 12-146-LNG (filed Feb. 25,
2013).



consequences associated with the ELS Project, including effects of the liquefaction process,”*

construction and operation of the facility,”* shipping traffic,”® and — less specifically — “emissions
associated with all phases of the process from production to combustion.””” As discussed in
Section IV.C, the FERC will address the environmental impacts of the ELS Project as the lead
federal agency for NEPA review. Granting Sierra Club’s motion to intervene would result in
duplication of efforts undertaken by FERC in Docket PF13-1-000 and, inevitably, delay of the
Application proceeding. Accordingly, DOE/FE should deny Sierra Club’s motion to intervene.

III. LEGAL STANDARD

Federal authority over the importation and exportation of natural gas, including
natural gas imported and exported in the form of LNG and the facilities used for such import or
export, is exercised under Section 3 of the NGA.*® This regulatory authority is currently divided
between the DOE/FE, which has authority to approve the importation and exportation of the
commodity of natural gas,” and the FERC, which has authority over the siting of facilities used
to import and export natural gas.*

Section 3(a) of the NGA requires that an applicant seeking to export natural gas

from the United States to a foreign country first obtain an order of the DOE/FE authorizing such

exports. The DOE/FE “shall issue such order upon application, unless, after opportunity for

* Sjerra Club Protest at 61.
> Id. at 20.

*1d. at 2.

27 Id

#15U.8.C. § 717b.

** Department of Energy, Delegation Order No. 00-002.00M to the Under Secretary § 1.16 (Aug. 27, 2012);
Department of Energy, Redelegation Order No. 00-002.04E to the Assistant Secretary for Fossil Energy § 1.3 (Apr.
29,2011).

% See 42 U.S.C. § 7172(f); Department of Energy, Delegation Order No. 00-004.00A to the Federal Energy
Regulatory Commission (May 16, 2006), at § 1.21A.



hearing, it finds that the proposed exportation or importation will not be consistent with the

9931

public interest. The DOE/FE has explained that “Section 3(a) creates a rebuttable

presumption that a proposed export of natural gas is in the public interest, and DOE must grant
such an application unless those who oppose the application overcome that presumption.”
Therefore, the Protestors must show “that a grant of the requested authorization will be
inconsistent with the public interest.”®> The courts have found likewise.** Contrary to Sierra
Club’s assertion that “DOE/FE [is charged] with determining whether or not a gas export
application is in the public interest,”*> Section 3(a) of the NGA does not require DOE/FE to find
that an application is in the public interest.”® Instead, the Protestors have the burden of making
“an affirmative showing of inconsistency with the public interest to deny an application.”’

DOE/FE conducts a public interest review for applications to export LNG to non-

FTA Countries. This public interest review is based upon Policy Guidelines issued by the DOE

3115 U.S.C. § 717b(a).

32 See, e.g., Sabine Pass Liquefaction, LLC, FE Docket No. 10-111-LNG, Order No. 2961 at 28 (May 20, 2011)
(citing to Phillips Alaska Natural Gas Corp., 2 FE 70,317, Order No. 1473 at 13 (1999)) (“Sabine Pass Non-FTA
Order”).

3 1d at 42.

* See, e.g., Indep. Petroleum Ass'nv. ERA, 870 F.2d 168, 172 (5th Cir. 1989) (confirming that the burden of proof
falls on the party challenging a Section 3 application as inconsistent with the public interest); Panhandle Producers
and Royalty Owners Ass'nv. ERA, 822 F.2d 1105, 1111 (D.C. Cir. 1987) (finding that NGA Section 3 “requires an
affirmative showing of inconsistency with the public interest to deny an application™).

*> Sierra Club Protest at 67 (“The NGA, and subsequent DOE delegation orders and regulations, charge DOE/FE
with determining whether or not a gas export application is in the public interest.”).

W. Va. Pub. Sves. Comm’n v. DOE, 681 F.2d 847, 856 (1982) (“Section 3 therefore differs significantly from
other sections under the NGA which condition agency approval upon a positive finding that the proposed activity
will be in the public interest.”).

37 New England Fuel Institute v. ERA, 875 F.2d 882, 889 (D.C. Cir. 1989) (quoting Panhandle Producers and
Royalty Owners Ass’'nv. ERA, 822 F.2d 1105, 1111 (D.C. Cir. 1987)) (emphasis in original). See also Sabine Pass
Non-FTA Order at 29 (export opponents have “not shown that a grant of the requested authorization will be
inconsistent with the public interest.”).



in 1984 to assist the DOE/FE in assessing applications under NGA Section 3(a).** While on
their face the Policy Guidelines apply to natural gas imports, the DOE/FE has determined that
the same policies will be applied to natural gas export applications.” The Policy Guidelines

state that:

[t]he market, not government, should determine the price and other
contract terms of imported [or exported'’] natural gas. The federal
government’s primary responsibility in authorizing imports [or
exports] will be to evaluate the need for the gas and whether the
import [or export] arrangement will provide the gas on a
competitively priced basis for the duration of the contract while
minimizing regulatory impediments to a freely operating market.*’

DOE/FE has affirmed repeatedly that “[t]he goals of the Policy Guidelines are to minimize

federal control and involvement in energy markets and to promote a balanced and mixed energy

’5)
resource system.”

Pursuant to the Policy Guidelines and the DOE/FE’s obligations under NEPA, the
DOE/FE has described the public interest review criteria as:

the domestic need for the natural gas proposed to be exported;
whether the proposed exports pose a threat to the security of
domestic natural gas supplies; and any other issue determined to be
appropriate, including whether the arrangement is consistent with
DOE’s policy of promoting competition in the marketplace by
allowing commercial parties to freely negotiate their own trade
arrangements. . . . [in addition to] consideration [of] the
environmental effects of its proposed decisions.”

% New Policy Guidelines and Delegation Orders From Secretary of Energy to Economic Regulatory Administration
and Federal Energy Regulatory Commission Relating to the Regulation of Imported Natural Gas, 49 Fed. Reg. 6684
(Feb. 22, 1984) (“Policy Guidelines™).

3 See Phillips Alaska Natural Gas Corp., DOE/FE Order No. 1473, 2 FE 470,317, Order No. 1473 (1999) (“Order
No. 1473”).

¥ See id.; ConocoPhillips Alaska Natural Gas Corp., DOE/FE Order No. 2500 at 44 (Jun. 3, 2008) (“Order No.
25007).

*! Order No. 1473 at 14 (quoting Policy Guidelines, 49 Fed. Reg. 6684 at 6685).
2 See, e.g., Sabine Pass Non-FTA Order at 28; Order No. 1473 at 14.
# Sabine Pass Non-FTA Order at 29.

10



In addition, DOE/FE has indicated that other considerations are relevant to the public interest
determination. Other considerations may include benefits to regional economies in which the
project is located, mitigation of the U.S. trade imbalance, and sustained economic support for
natural gas exploration and development activities.** DOE/FE also noted the relevance of certain
other factors and considerations “to inform [its] determination of the public interest in each
case.”  Specifically, DOE/FE will consider factors such as energy consumption, production,
natural gas prices, GDP, welfare, U.S. economic sector analysis, U.S. LNG export feasibility
analysis, and any other factors included in the analyses.*® As discussed below, the Protestors
have not overcome the presumption that authorization of the ELS Project is consistent with the
public interest.

IV.  THE PROTESTORS HAVE FAILED TO OVERCOME THE REBUTTABLE

PRESUMPTION THAT AUTHORIZATION OF THE APPLICATION IS IN THE
PUBLIC INTEREST

For DOE/FE to deny ELS I's Application, the Protestors bear the burden of
providing “an affirmative showing of inconsistency with the public interest.”*’ Neither APGA
nor Sierra Club have met this burden.

A. The Protestors’ Arguments Regarding Natural Gas Price Increases Do Not

Support a Finding that the ELS I Application Is Inconsistent with the Public
Interest

APGA contends that ELS I's proposal to export domestic LNG to non-FTA
Countries is inconsistent with the public interest for two primary reasons. First, APGA claims

that LNG exports will increase domestic natural gas and electricity prices and thereby harm

* 1d. at 34-38.
* LNG Export Study Notice, 77 Fed. Reg. at 73,628.
“1d. at 73,629.

*" New England Fuel Inst., 875 F.2d at 889 (quoting Panhandle Producers and Royalty Owners Ass'n'v. ERA, 822
F.2d 1105, 1111 (D.C. Cir. 1987)).

11



households and certain domestic industries.*® Second, APGA asserts that a convergence of
domestic and international natural gas prices will ultimately make the Project uneconomical.*’

Sierra Club also claims that authorization of the Application will increase
domestic natural gas prices, resulting in general harm to the U.S. economy, including through
loss of jobs in energy intensive industries. Sierra Club states that ELS I “drastically overstates
the benefits of the project while ignoring its costs.”"

The Protestors provide scant affirmative evidence to support these assertions and
do little to refute the significant benefits that the ELS Project will bring to local, regional, and
U.S. economies through job creation, increased economic activity, and tax revenues. The
Protestors have therefore failed to demonstrate that authorization of the Application is

inconsistent with the public interest.

1. The Protestors Have Not Rebutted Evidence That Price Impacts Resulting
From LNG Exports Will Be Minimal.

As part of their claim that the exportation of LNG will not be consistent with the
public interest, the Protestors contend that ELS I has underestimated the increase in domestic
prices for natural gas due to LNG exports, which will harm households and certain domestic
industries.’’  However, the Protestors have provided scant evidentiary support for their
assertions, thereby failing to overcome the rebuttable presumption that the proposed exportation

of LNG through the ELS Project is consistent with the public interest. As explained below, the

* APGA Protest at 8-11.

Y Id. at 13-16.

%% Sierra Club Protest at 19-20.

> See, e.g., APGA Protest at 6-7; Sierra Club Protest at 53-57.
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evidence in the record demonstrates that LNG exports will have minimal impact on domestic gas
prices.”

a. Domestic Gas Price Projections

While the Protestors’ claims focus on higher absolute domestic gas prices, the real
issue is not the absolute price of domestic natural gas from LNG exports, but the change in
natural gas prices attributable to the export of LNG. Other market factors besides LNG exports,
such as increased gas demand for power generation,” will affect future domestic prices. To
illustrate this, the Deloitte Report (appended to the ELS I Application) first developed a baseline
projected price without LNG exports against which to estimate the impact of incremental
demand from LNG exports.”® The report predicts a 0.4% increase in U.S. gas prices as a result

of ELS I's exports (1.33 Bef/d) and a 4.3% increase in U.S. gas prices if up to 12 Bef/d is

exported:>
| Protome | USChwh | Hew@b [ NeVew |
1.33 Bet/d 0.4% 0.4% 0.3%
3 Bef/d 1.0% 1.7% 0.9%
6 Bef/d 2.2% 4.0% 1.9%
9 Bef/d 3.2% 5.5% 3.2%
12 Bet/d 4.3% 7.7% 4.1%

2 See, e.g., Application, App’x F, Deloitte MarketPoint, Analysis of Economic Impact of LNG Exports from the
United States at 1 (the “magnitude of domestic price increase that results from exports of natural gas in the form of
LNG is projected to be quite small.”) (“Deloitte Report”).

3 1d. at 5-6.

> Sierra Club criticizes the Deloitte MarketPoint model utilized in the Deloitte Report as an “input-output model”
(see, e.g., Sierra Club Protest at 67), but the Sierra Club misunderstands the model. It is a general equilibrium
model with dynamic supply and demand interactions.

> See Deloitte Report at 3, Figure 2.
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Deloitte MarketPoint is not alone in its projection of only minor price increases from LNG
exports. The Deloitte Report compared its projected prices at Henry Hub — where the ELS
Project is likely to have the largest price impact due to its proximity to the ELS Project — to the
projections in other studies, assuming total exports of 6 Bef/d. Like Deloitte MarketPoint, these

projections showed only small price increases, not exceeding 11%:>

EIA $5.28 $5.78 9%
Navigant (2010) $4.75 $5.10 7%
Navigant (2012) $5.67 $6.01 6%
ICF International $5.81 $6.45 11%
Deloitte MarketPoint $6.11 $6.37 4%

These conclusions are consistent with the NERA Study, which predicts in most scenarios about a
6% price increase.’’

Contrary to the Sierra Club’s assertion that ELS I’s analysis contains price
forecasts that are “unreasonably low” when compared to forecasts of the EIA,’® the Deloitte
Report’s projected prices are in fact reasonable and consistent with market projections. As
shown in ELS I's Application, Deloitte’s projected natural gas prices are actually greater than

projected by NYMEX forward prices, once adjusted for inflation.”> Although the NYMEX

forward prices for the time when LNG export projects are expected to come on-line have

% See id. at 18, Figure 15.

*7 See NERA Study at 10, Fig. 6. Price increases above the reference are mostly between 4%-14%, with 6% being
the most common result. The two most significant increases, of 17% and 22%, occur where NERA assumes key
LNG exporting regions do not increase exports in response to an increase in international prices.

%8 Sjerra Club Protest at 53.
> Deloitte Report at 5-6.
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increased slightly since the time of the report, they are still below the Deloitte Report’s price
projections.

b. Natural Gas Supply

Each of APGA’s claim that the Deloitte Report does not properly account for
future demand from energy-intensive industries® and Sierra Club’s claim that the Deloitte
Report overstates domestic supply®' fails to consider North American gas producers’ ability to
increase productive capacity in anticipation of LNG export volumes. The Deloitte Report
explains that if one assumes that producers will fail to keep pace with domestic and international
demand growth, as APGA has done, then the price impact of LNG exports, especially in early
years of operations, will certainly be greater than if producers anticipate demand and make
supplies available as needed.”” However, as the U.S. natural gas industry has shown over the last
several years, it is more than capable of responding to market signals and developing supplies.®
Numerous factors indicate that the U.S. natural gas industry will respond to LNG exportation
through an increase in natural gas production activities. Given the long lead time (expected to be
at least five years) required to permit, site, and construct an LNG export terminal, and the
likelihood that LNG export projects will be linked to long-term supply contacts, producers will
64

be able to prepare for the export volumes.

c. Natural Gas Demand

APGA makes the unsupported claim that future natural gas prices will be higher

than projected by ELS I because the Deloitte Report fails to “adequately consider” future

% APGA Protest at 6-7.
%! Sjerra Club Protest at 57.
52 Deloitte Report at 1, 19.

53 Application at 18 (citing EIA’s Annual Energy Outlook 2012 (“AE02012”) for support that the rate of U.S. shale
gas production from 2006 to 2010 grew at an annual average rate of 48%).

% Deloitte Report at 19.
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demand for natural gas from natural gas-intensive manufacturing sectors.*> APGA provides no
evidence to contradict the estimates in the Deloitte Report. These estimates were drawn from
EIA’s AE02012.,°® which shows only a modest increase in gas demand in the industrial sector.®’
Overall, the Deloitte Report’s projection of domestic demand is greater than EIA’s because the
Deloitte Report used demand projections from EIA’s AEO2012 while replacing EIA’s electricity
demand projections with its own sector modeling, which indicated that gas demand for U.S.
power generation gas was greater than that predicted by EIA’s AE02012.% But even with its
higher demand estimates, the Deloitte Report projects only small price increases from the export
of LNG.

Sierra Club also contends that ELS I has underestimated price increases from
LNG exports because the Deloitte Report did not consider the cumulative volumes associated
with all pending LNG export applications.”” Instead, Sierra Club favors the projected domestic
natural gas price increases at Henry Hub in the EIA Study.”” However, the EIA Study, which
looked at no export volumes greater than 12 Bcef/d, “was limited to the relationship between
export levels and domestic prices without, for example, considering whether or not those
quantities of exports could be sold at high enough world prices to support the calculated
domestic prices.””' NERA concluded in the NERA Study that “at the highest wellhead prices

estimated by EIA, world demand for U.S. exports would fall far short of the levels of exports

5 APGA Protest at 7.
% Deloitte Report at 5.

7 AE0O2012, Energy Information Administration at 81 (“Industrial natural gas use grows 8 percent from 2010 to
2035, reflecting relatively low natural gas prices.”).

% Deloitte Report at 6.

% Sierra Club Protest at 54-56.
70 Id

"' NERA Report at 3.
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assumed in the EIA Study.””” In other words, the projected increase in natural gas prices cited
by Sierra Club from the EIA Study are unlikely to occur. Indeed, the EIA’s Annual Energy
Outlook 2013 Early Release reference case projects that LNG export capacity will increase to 4.5
Bef/d by 2027, with U.S. exports of domestically produced LNG of 1.6 Tcf, or 4.4 Bcef/d, at that
time.”?

APGA mischaracterizes the Deloitte Report when it asserts, presumably by
looking at price increases at different export levels in Table 2 of the Deloitte Report, that the
report “concluded that the more gas the U.S. exports, the more domestic prices will increase.””
APGA fails to recognize that the relevant point is not whether prices will rise, but by how much
in comparison with a scenario in which no exports occur. In this regard, the Deloitte Report
concluded that the “magnitude of domestic price increase that results from exports of natural gas
175

in the form of LNG is projected to be quite smal

d. Impacts on Electric Generation

The Protestors’ arguments wrongly assume that price impacts from LNG exports
will cause an increase in the amount of coal used for electric power generation. Sierra Club
argues that LNG exports will “further increase air pollution by increasing the amount of coal
used for domestic electricity production,””® while APGA contends that exports will prevent the

replacement of coal-fired facilities on economic grounds.”” The Protestors are wrong about the

2 I1d at 12.

3 Energy Information Administration, Annual Energy Outlook 2013 Early Release Overview at 1, 11 (Dec. 5,
2012), http://www.eia.gov/forecasts/aeo/er/executive_summary.cfm (“4E02013 Early Reference”).

™ APGA Protest at 6.

” Deloitte Report at 1.

7 Sierra Club Protest at 57.
77 APGA Protest at 12.
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effect of LNG exports on natural gas prices and the relative cost of coal-fired generation given
the current and expected regulatory environment and other factors.

The Deloitte Report projects low price impacts from LNG exports on electric
generation because gas demand for electricity generation will play a significant part in increases
in gas prices, with or without LNG exports, such that price impacts on the U.S. generation fleet’s
fuel mix can not be reasonably attributed to LNG exports. In addition, the Deloitte Report
forecasts that “natural gas consumption for electricity generation [will] drive North American
natural gas demand during the next two decades,” which “is projected to increase by about 50%
(approximately 11 Bef/d) over the next decade.”’® This increase in demand for gas-powered
generation is attributable in part to competitive gas prices and current and anticipated
environmental regulations, which are expected to raise the cost of coal-fired generation.”

e. The Protestors Failed to Show that the Impact of Exports from the

ELS Project on Domestic Natural Gas Prices is Not Consistent
with the Public Interest

In sum, the Deloitte Report, together with the EIA Study and the NERA Study,
project only a small impact on natural gas prices from LNG exports, which will have far less of
an influence on households and domestic industries than is conceived by Protestors. By relying
on nothing more than unsupported allegations, the Protestors have not refuted the Deloitte
Report, let alone made the “affirmative showing of inconsistency with the public interest”™
required to overcome the NGA’s presumption that the ELS Project is in the public interest. In

Sabine Pass, the DOE/FE approved the LNG exports requested, which were found to have only

“a moderate increase in the domestic market price” while providing a number of public and

"8 Deloitte Report at 6.

" Id. See also AEO2013 Early Reference at 11 (describing the panoply of current and likely regulations to which
coal-fired power plants must comply).

% New England Fuel Institute, 875 F.2d at 889.
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economic benefits,®' because the opponents had not “shown that a grant of the requested
authorization will be inconsistent with the public interest.”®* Likewise, here the Protestors have
provided little evidence to support their assertions as to domestic price increases and the
consequential effect on U.S. households and industries. Accordingly, the Protestors have failed
to overcome the rebuttable presumption that the proposed exportation of LNG through the ELS
Project is consistent with the public interest.

2. APGA’s Contention as to Price Convergence Is Neither Relevant Nor
Supported by Fact

APGA opposes LNG exports generally because it believes that U.S. exports of

LNG will raise domestic prices and lower international prices to the point of convergence.®

APGA argues that convergence will render exportation of LNG uneconomical and eliminate an

opportunity “to foster renewed U.S. manufacturing through competitive natural gas, energy, and

processed material costs.”*

APGA’s arguments are inconsistent with the DOE/FE’s well-established policy of
minimizing federal control and involvement in energy markets.®> The Policy Guidelines provide

that “[t]he market, not government, should determine the price and other contract terms of

2986

imported natural gas. Denying exports because they may render exportation of LNG

uneconomical would run counter to the DOE/FE’s policy of “promoting competition in the

marketplace by allowing commercial parties to freely negotiate their own trade arrangements.”®’

81 Sabine Pass Non-FTA Order at 29.

2 1d. at 42.

% APGA Protest at 16.

¥ 1d. at 16.

8 Policy Guidelines, 49 Fed. Reg. at 6684-6685.

% Sabine Pass Non-FTA Order at 28 (affirming application of Policy Guidelines to LNG exports).
¥ 1d. at 28-29.
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In any event, APGA has not supported its assertion that domestic natural gas
prices will converge with international natural gas prices as a consequence of LNG exports.
Differences between U.S. citygate prices and international gas prices are likely to continue to
exist, notwithstanding the increase of LNG exports, because of the cost of transporting natural
gas as LNG to the international destination.*® The NERA Study determined that LNG
transportation costs reflect five segments of costs: 1) pipeline shipping costs to move gas from
the wellhead to the liquefaction facility; 2) liquefaction cost; 3) shipping cost between the
liquefaction to regasification facilities; 4) regasification cost; and 5) the pipeline shipping cost to
move gas from the regasification facility to the citygate terminal in the demand region.®
Because of these costs, the NERA Study determined that U.S. prices will never get closer to any
international price for LNG than “the cost of liquefaction plus the cost of transportation to and
regasification in the final destination.””

For these reasons, APGA’s contention as to price convergence does not overcome

the rebuttal presumption that the Project is consistent with the public interest.

B. The Protestors Have Not Refuted the Benefits of the ELS Project

APGA and Sierra Club do little to refute the significant benefits that the ELS
Project will bring to local, regional, and the U.S. economies through job creation, increased

economic activity, and tax revenues. Although the Protestors claim that the Project will be

% Deloitte Center for Energy Solutions and Deloitte MarketPoint LLC, Exporting the American Renaissance -
Global impacts of LNG exports from the United States at 10 (2013) (“[E]volution to a global gas price is highly
unlikely because the transportation cost for gas, unlike for oil, is just too high for this convergence to occur™),
http://www.deloitte.com/assets/Dcom-
UnitedStates/Local%20Assets/Documents/Energy us_er/us_er GloballmpactUSLNGExports AmericanRenaissanc
e Jan2013.pdf

¥ NERA Study at 98-99.
* Id. at 76.
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detrimental to the overall U.S. economy because job losses stemming from LNG exportation will
exceed job creation benefits,” their assessment in this respect is quite limited.

First, the Protestors’ arguments focus almost exclusively on the job creation
resulting from the construction of the facility, without due consideration to other potential
primary and secondary impacts of the ELS Project on job creation. For example, as the B&V
Report appended to ELS I's Application indicates, in addition to the thousands of jobs created or
supported each year from the ELS Project’s initial investment, the ELS Project’s annual O&M
budget of approximately $45 million also is likely to create or support hundreds of additional
jobs in the energy and other sectors, due in large part to secondary impacts from indirect and
induced benefits, as well as thousands of other jobs from upstream impacts.”” In this regard,
while Sierra Club discounts the reliability of the underlying IMPLAN model utilized to reach
these assessments,”” input-output models like IMPLAN have been widely accepted for decades
as a valuable tool to generate accurate impact estimates arising from new investment or other
changes in economic activity.”® In any event, Sierra Club has not proffered any competing
arguments to the specific findings of the B&V Report except to cite Sierra Club’s own criticism
of the NERA Study’s conclusions to refute these predictions.

The B&V Report reviewed impacts from the first phase of construction of the

ELS Project, but noted the potential for additional job creation if ELS I completes the second

! Sjerra Club Protest at 65; APGA Protest at 10-11.

2 Application, App’x E, Black & Veatch, Economic Impacts of the Lavaca Bay LNG Project - Estimates of the
Construction and Operational Impacts on the Local, State and U.S. Economies at 35 (“B&V Report™).

% Sjerra Club Protest at 6.

% B&V Report at 13 (“Two widely used input-output models are the RIMS II Input-Output model developed by the
US Bureau of Economic Analysis, and the IMPLAN (Impact analysis for Planning) model, which is probably the
most widely used model for large investment studies. IMPLAN was used in this analysis due to its widespread use
and its multi-regional modeling capabilities.”).
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phase of construction.”” The second phase has the potential to create construction jobs, double
the productive capability of the ELS Project, and induce additional employment opportunities
from associated investments in shipping and export operations located in Lavaca Bay made
possible with project dredging.”® Accordingly, job creation resulting from the ELS Project
exceeds the scope of benefits considered by the Sierra Club Protest.

Second, the Protestors ignore the benefits of increased economic activity and tax
revenues that the ELS Project will bring to local, regional, and the U.S. economies. Overall, the
combined construction expenditures from the ELS Project are estimated to contribute over $2
billion in value added, account for nearly $3.31 billion in total economic output, and generate
$154 million in state and local tax revenues and more than $241 million in federal tax
revenues.”’” On an annual basis, the combined O&M expenditures from the ELS Project are
estimated to contribute nearly $66 million in value added, account for more than $102 million in
total economic output, and generate more than $3.7 million in state and local tax revenues and
nearly $6 million in federal tax revenues.”® Such figures demonstrate that the ELS Project will
have a positive economic impact on not only its “Primary Impact Area.”” but also the Texas and
U.S. economies. As such, the Protestors’ arguments as to the economic implications of the
Project have failed to overcome the rebuttal presumption that the Project is consistent with the

public interest.

” Id. at 3. See also Application at 7.
% B&V Report at 36.

7 1d. at 35.

*1d.

% The Primary Impact Area during construction consists of eighteen counties in Texas located wholly or
substantially within an 80-mile radius of the ELS Project site. The Primary Impact Area during operation consists of
the six counties in Texas located wholly or substantially within a 60-mile radius of the ELS Project. See id. at 14-
15.
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C. Sierra Club’s Environmental Arguments Are Properly Raised Before the
FERC, Not DOE/FE

Sierra Club protests that authorization of ELS I's Application is not in the public
interest because the ELS Project and associated LNG exports will cause environmental harm by
encouraging the production of domestic natural gas and the construction of the export facilities,

% To the extent that Sierra Club

and a likely increase in coal-fired electricity generation.'’
articulates specific environmental concerns applicable to the activities of ELS I, they are
properly raised before FERC in the NEPA review for the ELS Project. Accordingly, ELS I
defers its substantive responses to the stated environmental concerns of Sierra Club to the EIS
process led by FERC.

NEPA requires a Federal agency proposing to undertake a major action to
evaluate the environmental consequences of that action.'”! The legal framework established by
the NGA and NEPA requires the FERC, and not DOE/FE, to conduct an environmental review
under NEPA with respect to an LNG export project.'” Under the NGA, the FERC, which has
the exclusive authority for the siting, construction, and operation of export facilities,'” is the
lead agency for conducting the environmental review “for the purposes of coordinating a//
applicable Federal authorizations and for the purposes of complying with [NEPA].”'™ The

DOE/FE is a cooperating agency.'” Because it is the lead agency, the FERC, not the DOE/FE,

is responsible for evaluating the environmental consequences of the ELS Project, which includes

1% Sjerra Club Protest at 4.

740 C.F.R. § 1502.4.

1215 U.S.C. § 717n(b).

19 1d. § 717b(e).

1% 14§ 717n(b)(1) (emphasis added).

1% The Council on Environmental Quality (“CEQ”) regulations implementing NEPA define “cooperating agency”
as “any Federal agency other than a lead agency which has jurisdiction by law or special expertise with respect” to
proposed actions for which a NEPA analysis is prepared. See 40 C.F.R. § 1508.5.
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preparing an environmental impact statement (“EIS”): “Agencies are not required to duplicate
the work done by another federal agency which also has jurisdiction over a project. NEPA
regulations encourage agencies to coordinate on such efforts.”'"

The FERC initiated its NEPA review of the ELS Project in FERC’s pre-filing
process in FERC Docket No. PF13-1-000. The FERC’s preparation of the EIS begins with the
identification of issues through public comment in scoping meetings and written comments
submitted during the pre-filing period. During the pre-filing process, ELS I and Lavaca Bay
Pipeline will submit draft environmental resource reports to be reviewed by the FERC and
interested stakeholders. Following the pre-filing process, ELS I and Lavaca Bay Pipeline will
file environmental resource reports to accompany the application to receive authorization to
construct the export facilities. Interested stakeholders will have ample opportunity to comment
on these submissions and a draft EIS issued by FERC prior to its development of a final EIS.
The process will also allow DOE/FE, as a cooperating agency, the opportunity to ensure that the
EIS meets its responsibilities under NEPA and Section 3 of the NGA.'” 1t is in this NGA-
mandated NEPA review by the FERC where Sierra Club should raise any specific environmental

concerns regarding the ELS Project.

V. SIERRA CLUB’S NEPA ARGUMENTS SHOULD BE REJECTED

A. The DOE/FE May Issue a Conditional Authorization

108

Contrary to Sierra Club’s assertions, = the DOE/FE may conditionally approve

ELS I’s Application prior to completion of an environmental review under NEPA.'” This long-

1 Sierra Club v. U.S. Army Corps of Engineers, 295 F.3d 1209, 1215 (11th Cir. 2002).

197 See 10 C.F.R. § 1021.342 (adopting CEQ’s regulation, 40 C.F.R. § 1506.3(c), permitting adoption of lead
agency’s EIS).

1% Sierra Club Protest at 17.
1942 U.S.C. §§ 4321-4370h.

24



established approach is consistent with the NGA and NEPA, ensures efficient use of federal
resources, and avoids unnecessary duplication of work while ensuring that the environmental
effects of a federal action are adequately assessed.''”

When the FERC is the lead agency for purposes of conducting an environmental
review, DOE regulations and long-standing DOE/FE practice permit the issuance of conditional
authorizations.'"! The Sierra Club’s reliance on 10 C.F.R. § 2021.211 for its claim that DOE/FE
cannot issue a conditional authorization is unfounded.''” That regulation states that “[w]hile
DOE is preparing an EIS that is required under §1021.300(a) of this part, DOE shall take no
action concerning the proposal that is the subject of the EIS before issuing [a Record of

Decision].”'"?

Because, as discussed above, the FERC — not the DOE/FE — is the lead agency
for purposes of NEPA review under Section 15 of the NGA,'"* an EIS is not “required under §
1021.300(a),” and, therefore, 10 C.F.R. §1021.300(a) does not apply here.

Sierra Club’s reliance on the CEQ’s NEPA regulations at 40 C.F.R. § 1506.1 is
also misguided.'” According to the Sierra Club, this regulation prohibits agencies from taking
an action on a proposal prior to completion of NEPA review if that action tends to “limit the

55116

choice of reasonable alternatives” or “determine subsequent development. As an initial

matter, the language quoted by Sierra Club is found in Section 1506.1(c), which applies to

1% See 40 C.F.R. Part 1501. See also Sierra Club v. U.S. Army Corps of Engineers, 295 F.3d at 1215 (“Agencies are
not required to duplicate the work done by another federal agency which also has jurisdiction over a project. NEPA
regulations encourage agencies to coordinate on such efforts.”).

10 C.F.R. § 590.402.

"2 Sierra Club Protest at 17 (“Here, because an EIS is required, but has not yet been completed, DOE/FE regulations
specifically prohibit taking any action prior to completion of the EIS”).

310 C.F.R. § 1021.211 (emphasis added).
415 U.S.C. § 717n(b)(1).

'3 Sjerra Club Protest at 17.

"% Jd_ (quoting 40 C.F.R. § 1506.1(c)).
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“program environmental impact statements” and is not applicable here, as the DOE/FE has not
determined that a programmatic EIS for all LNG exports is necessary. In any event, a
conditional order as requested by ELS I would violate neither the language incorrectly relied
upon by the Sierra Club, nor any applicable provision of Section 1506.1.

A conditional authorization would neither have an adverse effect on the
environment, nor prevent the consideration of alternatives, as alleged by Sierra Club. First,
because the FERC is the lead agency for purposes of environmental review, a DOE/FE
authorization has no effect on the FERC’s alternative analysis. Because construction of the
export facilities may not commence until the FERC authorizes such construction following its
NEPA review, an authorization by DOE/FE does not have any effect on the availability of
alternatives that FERC may consider. In Sabine Pass, the FERC considered various alternatives
to the Sabine Pass project afier the issuance of the Sabine Pass Non-FTA Order, including a no-
action alternative and alternative fossil energy sources.''” In other words, a conditional
authorization from the DOE/FE depends on and anticipates a thorough review of the type
undertaken by the FERC in Sabine Pass.

Nor will the “conditional” approval influence the NEPA process, as suggested by
Sierra Club. Sierra Club argues that by rejecting the “no-action” alternative, FERC was treating
the DOE/FE decision as “already made” and that the “[Sabine Pass Environmental Assessment
prepared by FERC] was not truly designed [to] assist DOE/FE in deciding whether to allow gas
exports.”''® This statement is wrong on several counts. First, Sierra Club points to no statement

by the FERC that it has limited its environmental review because of a prior conditional order

"7 See Sabine Pass Liquefaction, LLC, FE Docket No. 10-111-LNG, Order No. 2961-A at 8 (Aug. 7, 2012) (“Sabine
Pass Final Non-FTA Order”).

"8 Sierra Club Protest at 19.
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issued by DOE/FE. In fact, the DOE/FE has stated that it reviews the FERC-prepared NEPA
analysis, and acknowledges that the DOE/FE would independently evaluate environmental
impacts based upon the EIS prepared by the FERC."" Based on that review, the DOE/FE will
determine whether further environmental analysis is necessary.'”” The DOE/FE itself, therefore,
has acknowledged that a final decision is not “already made.”

Second, the FERC has rejected the no-action alternative in proceedings other than
those in which the DOE/FE has already made a preliminary determination, including projects for
which there are no cooperating Federal agencies. For example, in Central New York Oil and Gas
Company, LLC,"*" the FERC used similar language in rejecting the no-action alternative,'** even
though there was no cooperating agency in that proceeding. The reason articulated by the FERC
there was the same one articulated by the FERC in Sabine Pass; namely, the no-action
alternative would not meet the project objectives. Past FERC practice, therefore, establishes that
FERC’s determinations regarding the “no-action” alternatives are independent of, and in no way
influenced by, any conditional order issued by the DOE/FE.

Further, because the NGA designates FERC as the exclusive authority for the
siting, construction, expansion, or operation of an LNG terminal,123 no construction can occur

until FERC issues its authorization. A conditional authorization will, therefore, have no adverse

environmental impact.

"% See Sabine Pass Final Non-FTA Order at 27 (“DOE/FE is responsible for conducting an independent review of
the results of the Commission’s efforts and determining whether the record needs to be supplemented in order for
DOE/FE to meet its statutory responsibilities under section 3 of the NGA and under NEPA.”).

120 1d. at 6-7.
121 137 FERC 61,121 (2011).

122 14 at P 127 (“We agree that the suggested alternatives are not reasonable because they do not meet the purpose
and need for the proposed project.”).

515 U.S.C. § 717b(e)(1).
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Contrary to Sierra Club’s allegation, a conditional order approving an export
project would be neither unwarranted nor — even prior to the conditional authorization issued in
Sabine Pass'** — unprecedented. Sierra Club argues that, contrary to earlier conditional
approvals for import projects, “DOE/FE cannot make even a preliminary determination whether
export proposals, which may subject the public to massive environmental harms, are in the
public interest without balancing exports benefits against environmental and other costs.”'*
Sierra Club’s argument is not supported by law or DOE/FE precedent; Sierra Club cites no
statutory provision that draws a distinction between imports and exports for purposes of NEPA
review.

Moreover, the DOE/FE has in fact issued conditional authorizations for exports
pending environmental review as contemplated by DOE regulations. As early as 1989, the
DOE/FE issued conditional authorizations under Section 3 of the NGA for exports of natural gas.
In Great Lakes Gas Transmission Company, the DOE/FE considered an application for the
export of natural gas to Canada while the FERC, which was reviewing an application under
Section 7 of the NGA for the associated pipeline facilities, acted as the lead agency for purposes
of environmental review. The DOE/FE issued a conditional order approving gas exports to
Canada,'®® stating that “the DOE will independently review the analysis and take the appropriate

action to complete the DOE’s NEPA responsibilities. The [DOE/FE] will then reconsider this

conditional order to import natural gas for firm deliveries beginning in 1990 and issue a final

12 That authorization was “conditioned on the satisfactory completion of [the] environmental review process in the
[FERC proceeding] and on issuance by the DOE/FE of a finding of no significant impact or a record of decision
pursuant to NEPA.” /d. at 43 (citing 10 C.F.R. § 590.402).

12 Sjerra Club Protest at 18.
12 Great Lakes Gas Transmission Co., 1 FE 470,256 (1989).
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opinion and order.”'?” This is precisely the approach requested by ELS I here, and Sierra Club’s
arguments to the contrary are supported by neither the law, nor fact.

B. A Programmatic EIS Is Not Required

Sierra Club alleges that the DOE/FE should prepare a programmatic EIS that
considers the impacts of all gas export proposals at once, arguing that “DOE/FE is making what
is functionally a programmatic decision to radically alter the U.S. natural gas market by allowing

for large - scale LNG export.”'*® A programmatic EIS is neither required nor appropriate.

As Sierra Club acknowledges.'” DOE/FE has no obligation to prepare a
programmatic EIS."" Moreover, a programmatic EIS is intended to allow the consideration of
the “broad environmental consequences attendant upon a wide-ranging federal program.”''
Under the CEQ regulations, a single EIS is appropriate for “[p]roposals or parts of proposals
which are related to each other closely enough to be, in effect, a single course of action.”'** The
ELS Project is not part of a coordinated federal program. Nor is it connected to other export
projects that may or may not be developed across the country. Rather, it is a discrete and
independent proposal to export LNG from Calhoun County, Texas, pursuant to Section 3 of the
NGA.

The D.C. Circuit has explained that in determining whether to prepare a

programmatic EIS the agency should consider whether the “programmatic EIS [could] be

27 Id. at 4. DOE/FE issued a final opinion and order in the docket the following year. See Great Lakes
Transmission Co., 1 FE 470,353 (1990).

128 Sierra Club Protest at 14.
12 Id. at 13.

B0 See Nat’l Wildlife Fed. v. Appalachian Reg. Comm’n, 677 F.2d 883, 888 (D.C. Cir. 1981) (finding agency had
discretion on whether to prepare a programmatic EIS).

B Foundation on Economic Trends v. Heckler, 756 F.2d 143, 159 (D.C. Cir. 1985) (quoting Nat’l Wildlife Fed. v.
Appalachian Reg. Comm’'n, 677 F.2d at 888).

240 C.F.R. § 1502.4(a).
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sufficiently forward looking to contribute to the decision-makers’ basic planning of the overall
program” and whether not preparing a programmatic EIS would unreasonably constrict the scope
of environmental evaluation.'* Here, where DOE/FE does not have an “overall program” for
the export of LNG, and where there will be a full environmental evaluation of the ELS Project by
the FERC, a programmatic EIS in which DOE/FE looks at other gas export projects that may or
may not be built in different regions of the country and at different times is neither necessary nor
useful.

C. An Analysis of Future Gas Production Wells is Not Required

Sierra Club devotes a significant portion of the Sierra Club Protest discussing the
supposed indirect impacts that it claims will arise from natural gas production activities induced
by natural gas exports.'>* This discussion is premised upon Sierra Club’s flawed conclusion that
the DOE/FE is required to conduct a NEPA analysis that examines, within the scope of the
environmental impacts of the project, natural gas production activity that is under the jurisdiction
of neither the DOE/FE nor the FERC. The natural gas production activities that it opposes are
largely subject to the jurisdiction of state authorities.'”> Further, as discussed above, the FERC
has been expressly charged by Congress to serve as the lead agency for the purposes of
coordinating all applicable Federal authorizations and complying with NEPA in connection with
LNG export projects. Accordingly, the environmental issues raised by the Sierra Club are more
appropriately brought in one of those forums. Further, even if the DOE/FE were to consider the

environmental issues raised by the Sierra Club in this proceeding, it should reject Sierra Club’s

153 Foundation on Economic T rends, 756 F.2d at 159.
13 Sjerra Club Protest at 25-53.

135 See, e.g., Central N.Y. Oil & Gas Co., 137 FERC § 61,121 at P 93, reh’g denied, 138 FERC § 61,104 at P 8
(2011), affirmed, Coalition for Responsible Growth & Res. Conservation v. FERC, No. 12-566-ag (2d Cir. Jun. 12,
2012).
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invitation to engage in unreasonable speculation regarding the supposed indirect impacts on
increased natural gas production.
1. Development of Shale Gas Production Is Not a Reasonably Foreseeable

Effect of the ELS Project that Can Be Meaningfully Analyzed under
NEPA

Sierra Club claims that induced natural gas production is a “reasonably
foreseeable” effect of the ELS Project and, therefore, Sierra Club concludes that DOE/FE must
analyze any such production under NEPA." Sierra Club’s conclusion is contrary to applicable
case law and DOE/FE and FERC precedent, and would not serve the policy goals of NEPA. The
CEQ regulations require agencies conducting an analysis of a major federal action under NEPA
to consider the environmental effects of their proposed actions, including: (1) direct eftects,
which are caused by the action and occur at the same time and place; and (2) indirect effects,
which are caused by the action and are later in time or farther removed in distance, but are still
reasonably foreseeable.'”’ “An impact is ‘reasonably foreseeable’ if it is ‘sufficiently likely to
occur that a person of ordinary prudence would take it into account in reaching a decision.”'**
Further, the NEPA’s “requirement that the agency describe the anticipated environmental effects
of proposed action is subject to a rule of reason. The agency need not foresee the
unforeseeable[.]”"** While “NEPA requires that an EIS engage in reasonable forecasting” and
speculation,'” it does not require an agency to “engage in speculative analysis” or “to do the

impractical, if not enough information is available to permit meaningful consideration.”'*!

136 Sierra Club Protest at 28.
740 C.F.R. § 1508.8 (2012).

B8 City of Shoreacres v. Waterworth, 420 F.3d 440, 453 (5th Cir. 2005) (quoting Sierra Club v. Marsh, 976 F.2d
763, 767 (1st Cir. 1992)).

139 Scientists” Institute for Public Information v. Atomic Energy Comm’n, 481 F. 2d 1079, 1092 (1973).
YO N Plains Res. Council v. Surface Trans. Bd., 668 F.3d 1067, 1079 (9th Cir. 2011) (emphasis added).
1 1d. at 1078 (internal citation omitted).
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Although ELS I's Application estimates that some of the gas it receives for
liquefaction may be produced from shale plays, it “does not, and really cannot, estimate how
much of the export volumes will come from current shale gas production and how much, if any,
will be new production ‘attributable’ to the project.”'** As the FERC noted in Sabine Pass, the
development of shale gas production may increase for a variety of reasons, many of which are
beyond the jurisdiction of the FERC and the DOE/FE under the NGA.'"*® Accordingly, “the
location and subsequent production activity is unknown, and too speculative to assume based on
the interconnected interstate natural gas pipeline system.”'** Therefore, the DOE/FE — like the
FERC — simply would not have the data or analytical tools necessary for it to conduct “a
meaningful analysis of when, where, and how shale-gas development will occur.”'* “[S]ince
any environmental impacts from the additional gas production induced by gas export cannot be
meaningfully analyzed by [the FERC or the DOE/FE], CEQ regulations do not require that [the
agencies] consider such impacts as indirect impacts of [the proposed] project.”'*¢

While ELS I has provided economic analysis regarding the projected natural gas
volumes potentially associated with the operation of the proposed ELS Project, these economic
models cannot be considered as a proxy for any useful environmental data regarding the specific
location, timing, or impact of natural gas production activities. The models ELS I has used to
project where production might be sourced over a broad geographic area based upon economic

data are not suited for the type of environmental data and modeling that is typically used to

support meaningful analysis under NEPA. Neither were ELS I's economic projections intended

142 Sabine Pass Ligquefaction, LLC, 139 FERC 61,039, at P 98, reh’g denied, 140 FERC § 61,076 (2012).
143 g

144 g

" rd.

¢ Cheniere Creole Trail Pipeline, L.P., 142 FERC ] 61,137, at P 59 (2013).
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to limit the sources of supply to which the ELS Project will have access. ELS I explained in its
application that “[a]s a result of the ELS Terminal’s potential to access nine (9) major interstate
and intrastate natural gas pipelines, and indirect access to the entire interconnected North
American natural gas pipeline grid, the ELS Project’s customers will have a wide variety of
stable and economical supply options from which to choose.”"*’

Even if it were possible to determine with any degree of certainty the specific gas
play(s) where ELS I's customers will source their gas supplies, this would not be any more
useful in conducting an environmental analysis. As the FERC recently explained in Tennessee
Gas Pipeline Co., L.L.C., the fact that the agency might be aware of the general location of a
potential well does not “provide the degree of specificity necessary for an in-depth review and
meaningful analysis” under NEPA.'"*® “Knowing the location of a permitted, yet unconstructed,
well does not mean that other specific factors are known such as the specific location of
gathering lines, access roads, and other associated infrastructure and related facilities[.]”'*
Accordingly, the fact that several shale plays were identified as potential sources of supply for
the ELS Project does not make the impacts from any additional wells that might be produced in
any of those plays “reasonably foreseeable” or otherwise provide the information necessary for
an agency to engage in a meaningful analysis of such impacts.

Sierra Club asserts that adequate tools exist to assist DOE/FE in determining
where increased gas production will occur. Sierra Club suggests that the EIA, through its

National Energy Modeling System, and Deloitte MarketPoint, in its “World Gas Model,” have

the tools necessary to determine where increased production will occur. Thus, concludes Sierra

7 Application at 12.
8139 FERC 1 61,161, at P 190 (2012), reh’g denied, 142 FERC 61,025 (2013).
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Club “there is no technical barrier to modeling where exports will induce production going
forward.”">® As the FERC responded recently to Sierra Club’s requests that it consider the EIA’s
January 2012 report, “Effect of Increased Natural Gas Exports on Domestic Energy Markets,”
this type of economic analysis “provides no assistance for [the agency] to reasonably estimate
how much of the gas [exported by the project] will come from current versus future shale gas
production, or when and where gas [exported] will be produced, much less any associated

environmental impacts of any new gas production from shale.”'"!

Similarly, the economic
models cited by Sierra Club in its protest would not provide the tools necessary to allow the

DOE/FE or the FERC to engage in a meaningful environmental analysis.

2. The Authority Cited by Sierra Club Does Not Support Its Position

The cases that Sierra Club cites for the unqualified assertion that “natural resource
production and other analogous upstream impacts induced by new infrastructure development
must be considered in NEPA”'>? are inapposite to the facts of this proceeding. For example,
Sierra Club cites Northern Plains Resource Council v. Surface Transportation Board," where
the Ninth Circuit held that the Surface Transportation Board (“STB”) erred by not considering
the cumulative impacts of coal bed methane (“CBM”) well development as part of the agency’s
NEPA analysis of a proposed new rail line intended to serve specific new coal mines. In that
proceeding, the information available to the agency regarding the location, timing, and
magnitude of the CBM wells was specific and substantial. For example, the court found that

STB was aware of the route of the proposed line, “including the terrain and counties in which it

1% Sierra Club Protest at 27.

15U Cheniere Creole Trail Pipeline, L.P., 142 FERC 61,137, at P 57.
"2 Sierra Club Protest at 27.

13 668 F.3d 1067, 1081-82 (9th Cir. 2011).
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would operate.” Given the specific data regarding the production wells that would necessarily
be served by the new rail line, the court found that an analysis of the cumulative impact of these
wells was required. Unlike the circumstances in Northern Plains, there is no data regarding the
specific timing, location or scope of any potential future production well development associated
with the ELS Project. As discussed above, it is doubtful that any such information could be
produced to provide the FERC with the analytical tools to engage in a meaningful analysis under
NEPA.

Sierra Club claims that “a decision by DOE/FE to rely upon the supposed
economic benefits of increased production, while simultaneously ignoring the impacts of this
production, would be squarely inconsistent with Northern Plains.”"*® To the extent that Sierra
Club is suggesting that the DOE/FE must ignore the general economic benefits of the ELS
Project under its public interest determination pursuant to Section 3 of the NGA, unless
sufficient information is also available to permit a meaningful analysis of any related
environmental costs, Sierra Club conflates the two distinct statutory obligations under the NGA
and the NEPA. As the FERC explained in Sabine Pass:

[Ulunder NEPA, agencies are required to consider, among other

things, the “reasonably foreseeable” environmental impacts of a

proposed project in determining whether the project will have a

“major significant impact on the quality of the human

environment.” Under NGA section 3, agencies must determine

whether the requested authorization would be inconsistent with the

public interest. Thus, DOE[/FE] may well have quantified the

overall economic benefits of additional shale gas production for

purposes of meeting its separate NGA section 3 public interest
finding, notwithstanding the fact that the environmental impacts of

54 1d. at 1079.
155 [d
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additional gas production cannot be similarly quantified because
the impacts are not reasonably foreseeable.”!*°

Sierra Club’s reliance upon Mid States Coalition for Progress v. Surface
Transportation Board™’ is equally unavailing. That case involved the STB’s approval of a
railroad and its decision not to consider the impacts of low sulfur coal to be transported by the
line. As the Eighth Circuit later clarified its holding, the flaw in the NEPA analysis in that case
arose because the STB “stated that a particular outcome was reasonably foreseeable and that it
would consider its impact, but then failed to do $0.”"% In contrast, the DOE/FE and the FERC
have both recognized that “induced shale gas production is not a reasonably foreseeable effect
for purposes of NEPA analysis.”"*’

Sierra Club also cites Border Power Plant Working Group v. Department of
Energy'® as a case where the court “required consideration of upstream environmental impacts
induced by the construction of new energy infrastructure.” Sierra Club claims that Border
Power requires DOE/FE “to consider the impacts of natural gas production induced by ELS I's

2161 Border Power

proposal, regardless of DOE’s regulatory authority over that production.
presents an excellent illustration of the hole in Sierra Club’s analysis. In Border Power, where

Border Power sought DOE authorization to construct a transmission line to transmit electricity

1 Sabine Pass Liquefaction, LLC, 140 FERC 9 61,076, at P 20 (2012).
157345 F.3d 520, 548-50 (8th Cir. 2003).

8 drkansas Wildlife Federation v. U.S. Army Corps of Engineers, 431 F.3d 1096, 1102 (8th Cir. 2005) (citing Mid
States, 345 F. 3d at 550); see also Habitat Educ. Center v. U.S. Forest Service, 609 F.3d 897, 902 (7th Cir. 2010)
(“The court in Mid States concluded that adverse effects from the readily foreseeable increase in coal sales were
certain to occur and questioned the defendant’s contention that those effects could not be meaningfully forecast.”).

13 Sabine Pass Non-FTA Final Order at 28; Sabine Pass Liquefaction, LLC, 140 FERC § 61,076, at P 13 (2012)
(citing Central N.Y. Oil & Gas Co., 137 FERC § 61,121)); see also Texas Eastern Transmission, L.P., 139 FERC
61,138, at P 73 (2012) (“The scope, scale, and speed of shale gas development cannot be accurately estimated, i.e., it
is not ‘reasonably foreseeable.’”).

10260 F. Supp. 2d 997 ( S.D. Cal. 2003).
16! Sjerra Club Protest at 29.
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from Mexico to the U.S., the court held the DOE was required to consider the environmental
impacts in the U.S. of the operation of a turbine at a power plant in Mexico.'®* The court stated
that the line approved by the DOE was “the only current means” through which the Mexican
turbine could transmit power and held that the line was a “but-for cause™ of the generation of
power at the particular turbine. Therefore, the court found that the effects in the United States of
the Mexican generation was a reasonably foreseeable effect of the construction of the power
line.'® Unlike the turbine in Border Power, there is no specific, identifiable gas production
facility or facilities that will rely solely upon the ELS Project to maintain commercial viability.

For the foregoing reasons, Sierra Club’s arguments regarding the DOE/FE’s
obligation to conduct an independent NEPA analysis and the scope of that analysis should be
rejected.

VI. CONCLUSION

Neither APGA nor Sierra Club has established an interest in this proceeding.
Accordingly, their interventions should be denied. The evidence in the record supports the
statutory presumption that authorization of ELS I’s Application is consistent with the public
interest and the Protestors have not shown that the requested ELS I export authorization is not
consistent with the public interest. Because the Protestors have not carried their burden of proof,

ELS I’s request to export LNG to non-FTA Countries should be approved by the DOE/FE.

12 Border Power, 260 F. Supp. 2d at 1017.

19 Notably, in addition to the turbine determined to produce impacts that were indirect effects of the construction of
the power line in Border Power, the court also examined three additional turbines at the same generation facility:
two turbines that would provide power to Mexico exclusively and a third turbine designed to provide power
exclusively for export to the United States, but which could provide power to the U.S. using lines different from the
line approved by the DOE. Of the four turbines, the court found that only the emissions resulting from the turbine
that could only transmit power to the U.S. from the line approved by DOE in Border Power could be considered
indirect effects of the permitting of that transmission line.
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