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DOE/ FE Opi ni on and Order No. 368-B
Order Denying Request for Rehearing
| . Background

On January 11, 1990, the Ofice of Fossil Energy (FE) of the Departnent
of Energy (DCE) issued DOE/ FE Opi nion and Order No. 368 (Order 368)
conditionally authorizing 18 Northeastern |ocal distribution conmpanies (LDC s)
to inport up to 397,100 Mcf per day of Canadi an natural gas.l1l/ DOE nmade a
prelimnary deternmination the gas inports would not be inconsistent with the
public interest. In particular, DOE prelimnarily found the inport
arrangenents woul d provide long-term reliable supplies of needed natural gas
on market-responsive terns. In addition, DOE found the inports would enhance
the energy m x and diversify the sources of energy supplies available in the
Nort heast, thereby stinulating competition and pronoting energy security. The
aut hori zations were conditioned upon conpletion by DOE of a review of the
environnental inpacts of the construction and operation of the facilities
proposed to inport and transport the natural gas.

On February 12, 1990, DCE received requests fromtwo intervening
parties, the Independent Petrol eum Associ ation of Anerica (IPAA) and the New
Engl and Fuel Institute and Enpire State Petrol eum Associ ation (NEFI/ESPA), for
rehearing of Order 368. DOE determ ned the rehearing requests were premature
since Order 368 made only prelimnary findings on the Brooklyn Union
applications. Accordingly, DOE returned the filings and indicated all parties
woul d have an opportunity to request rehearing upon a final determ nation on
the applications.

Further material was added to the record of the Brooklyn Union
proceedi ng after Order 368 was issued. First we added a letter to the
Secretary of Energy, Admiral James D. Watkins, from Senators Johnston
Donmeni ci, Bi ngaman, and Boren, of the U S. Senate Comm ttee on Energy and
Nat ural Resources, regarding the proceeding; Admral Watkins' reply letters;
and responses to questions from Senators Johnston, Donenici, and Bi ngaman
concerning Order 368 and DOE' s natural gas inport policy. Second, on Novenber
6, 1990, | PAA submitted supplenental coments on DOE' s responses to the
Senators' questions, introduced various docunents that were prepared for a
rel ated proceeding on Iroquois Gas Transni ssion System (I GITS) at the Federa
Energy Regul atory Commi ssion (FERC), and requested a trial-type hearing.

Subsequently, DOE conpleted its environmental review of the proposed
facilities and, on Novenber 15, 1990, issued DOE/ FE Opi ni on and Order No.
368-A (Order 368-A), granting final authorization to the proposed inport
arrangenents. In Order 368-A, DCE determ ned the arrangenents woul d provide
additional, long-term secure supplies of conpetitively priced gas needed in
the Northeast, and are, therefore, not inconsistent with the public interest.

Il. Request for Rehearing

On Decenber 17, 1990, IPAA filed an application for rehearing of Oders
368 and 368-A, and incorporated by reference their February 12, 1990,



reheari ng request and their Novenber 6, 1990, supplemental conments. |PAA
speci fied nunerous alleged errors in the DOE' s decision to authorize the
Brookl yn Union inport arrangements. The errors alleged by |IPAA are:

(1) failing to consider the anticonpetitive effects of the proposed
i mport structure;

(2) failing to apply the standards and criteria of the DOE's 1984 Policy
Gui del i nes;

(3) failing to assess the need for the gas inmports authorized by the
subj ect orders;

(4) failing to conduct an evidentiary hearing as required by section 3
of the Natural Gas Act (NGA);

(5) departing, w thout explanation, fromDOE s policy of inposing a
two-year termon bl anket inport authorizations;

(6) failing to conduct a proper environmental review,
(7) failing to permt discovery of facts central to DOE s determ nations;

(8) failing to consider the relative nmerits of this application conpared
with the alternative of inporting natural gas for subsequent transportation on
Nort hern Border pipeline;

(9) failing to condition the inport authorizations upon the inporters
provi di ng open-access transportation to their nmarkets;

(10) failing to address the issues raised by the parties, including the
argunents raised in | PAA's Novenber 6 pleading;

(11) making factual findings wthout substantial evidence in the record;

(12) approving a set of |ess-than-arns-1length transactions which harm
the public interest;

(13) failing to consider the inpact on the nation's bal ance of paynents
deficit; and

(14) failing to specify what record forms the basis for its decision

Most of the alleged errors are sinply restatenments of argunments | PAA (or
ot her intervenors) argued previously in this proceedi ng, concerning which the
| PAA has not provided any new or relevant information, while other issues are
rai sed here for the first tinme, although the original inport applications were
filed on August 1, 1986, and there have been nunerous opportunities for
interested parties to raise relevant issues since that date. DCE has
considered carefully all of the arguments nmade by | PAA and is not persuaded to
change its determnation in Orders 368 or 368-A. The application for rehearing
fails to overcone either the general presunption favoring inport
aut hori zations mandated by section 3 of the NGA or the substantial evidence in
the record of this proceeding that the proposed inports would not be
i nconsistent with the public interest. Therefore, the application for
rehearing is denied in its entirety. In the follow ng discussion, DCE sets
forth its views on | PAA s principal argunents.



I1l. Discussion

A. DOE consi dered whet her the proposed arrangenents woul d have
anticonpetitive effects.

| PAA asserts in its rehearing application the proposed inport
arrangenents are anticonpetitive and makes two argunents in support of the
assertion. First, |PAA asserts Alberta Northeast Gas, Ltd. (ANE), the Canadi an
corporation established by the applicants (the Repurchasers) to purchase and
resell the natural gas, is an unnecessary niddl eman serving an anticonpetitive
role. In this regard, |PAA disputes ANE's role as a supply aggregator and
argues that ANE does not serve the public in any perm ssible manner. | PAA
expresses concern over the ANE repurchase agreenents with the individua
Repur chasers, which | PAA expl ains assign specific volumes to each Repurchaser
thus linking the ANE supplier volunes to the individual Repurchasers. Citing
Klor's Inc. v. Broadway-Hale Stores, Inc.,2/ |PAA submits that under this
arrangenent, ANE serves the private interests of its owners by creating a
vertically inmposed horizontal allocation of markets, which | PAA alleges is a
per se violation of the nation's antitrust |aws.

| PAA's concerns over ANE were addressed by FERC in rel ated proceedi ngs
authorizing the construction of IGIS and other facilities to transport the ANE
vol unes to the Repurchasers. 3/ DOE concurs with FERC that the public policies
underlying the nation's antitrust |aws should be considered in naking a
section 3 public interest determ nation,4/ but concludes there is no evidence
in the record of this proceedi ng which denonstrates " the potential for
antitrust violations is sufficiently great to mlitate against (authorization)
of the project." 5/

As FERC concl uded in Opinion No. 357, "to the extent |PAA argues that
Klor's Inc. supports a finding that the actions of ANE and the Iroquois
shi ppers constitute a per se violation of the antitrust laws, we find | PAA's
reliance m splaced." 6/ Further, DOE supports FERC s reasoning that "
consideration of the public policies underlying the nation's antitrust |aws
does not nean that a proposal which may rai se sonme antitrust concerns could
not be found overall to be in the public convenience and necessity.
Additionally, it does not demand that the Comr ssion attach weight to the type
of unsubstantiated anticonpetitive clainms which exist here. Qur obligation is
to weigh all unsubstantiated clains, together with all relevant factors, in
exerci sing our responsibilities under the NGA " 7/

DOE concl udes the Brooklyn Union inport arrangenents do not have a
sufficient potential for antitrust violations to warrant rehearing of the
deci sion rendered in Orders 368 and 368-A. To the contrary, the ANE inports
wi || enhance the energy m x and diversify the sources of energy supplies
avail able in the Northeast, thereby stinulating conpetition and pronoting
energy security. Finally, if ANE or other participants engage in violations of
antitrust |aws, appropriate remedies are avail able under those | aws.

The second argunent advanced by | PAA in support of its contention the
i mport arrangenents are anticonpetitive is that differences in the pipeline
transportation rate designs utilized by FERC and the National Energy Board of
Canada gi ve Canadi an gas an unfair conpetitive advantage. This issue was
t horoughly exami ned in Order 368, as well as in nunerous other proceedings
before DOE (cited in Order 368).8/ DOE concluded the differences in rate
desi gn do not give Canadian suppliers an unfair conpetitive advantage. |PAA



has not provided any new evi dence or relevant reason to revisit this issue.
B. DCE applied the standards and criteria of the 1984 Policy Cuidelines.

| PAA al l eges the inport arrangenents do not neet the criteria of DOE s
natural gas policy guidelines,9/ in as nuch as the rel ationshi ps between ANE
and the Repurchasers are not arms-length, the demand charge used in the
two-part rate constitutes a take-or-pay charge, and the pricing formula, which
is tied to fuel oil prices, will not result in a conpetitive price in the
current natural gas market. First of all, the relevant contracts are those
between ANE and its Canadi an suppliers (the ANE/ Repurchaser contracts are
merely reflections of the supply contracts) and these meet the policy
guidelines criteria of arns-length transactions containing flexible,
mar ket -responsi ve terns. Second, in Order 368 DOE found the two-part rate
design utilized in Canadian inport arrangenents is |argely anal ogous to
two-part rates found in donmestic tariffs.10/ Accordingly, DOCE does not
consi der the demand charge an anticonpetitive take-or-pay charge in
contravention of the inport policy guidelines. Third, the pricing formula is a
good faith attenpt to achieve a price that will be conpetitive over the life
of the inport arrangenments. To the extent unforeseen market devel opnents
result in the pricing fornmula not being market responsive, either party may
i nvoke the renegotiation clause in the supply contracts. Finally, DOE
reaffirnms its conclusion in Orders 368 and 368-A: the inport arrangenents neet
the criteria and standards of the inport policy guidelines.

C. Brooklyn Union, et al., established a need for the gas inports.

| PAA argues the gas inports are not needed and DOE cannot rely on the
i mport policy guideline' s presunption of need because the Repurchasers failed
to dempnstrate that the inport arrangenments are conpetitive. As we stated in
Order 368, "the gas purchase agreenents were freely negotiated between the
buyer and sellers and contain market-responsive, flexible pricing terns,
renegoti ation and arbitration clauses, and do not have any m ni numtake
provi sions. Accordingly, the proposed inports are presuned to be needed". 11/
| PAA has not introduced any new rel evant evidence into the proceeding
rebutting this presunption. |PAA notes a DOE Report, "Energy Security, A
Report to the President"” (March 1987), which found willing buyers and sellers
cannot always deal directly with each other, since pipelines generally contro
access to the transportation system In this case the LDC s and the Canadi an
suppl i ers have negotiated, through ANE, arns-|ength inport arrangenents and
the gas will be transported to the Repurchasers over |GIS, an open-access
pi peline. Therefore, the access to pipeline transportation issue discussed in
the March 1987 Report is not a factor in this proceeding.

D. IPAA' s request for a trial-type hearing was properly deni ed.

| PAA asserts an evidentiary hearing is required by section 3 of the NGA
and they list five issues which they claimare factual disputes.12/ W
di sagree. There are no factual disputes that require a trial-type hearing. The
first deals with the Repurchasers denmand for the gas over the course of the
i mport contracts. There is already anple evidence in the record of this
proceeding, as well as in the related proceedings at FERC, 13/ to support the
conclusion in Orders 368 and 368-A the inported gas is needed. The ot her
i ssues raised by IPAAin its rehearing requests are not factual issues at al
but invitations to specul ate on what the possible consequences of the inport
arrangenents might be at some future tinme, and, as such, not proper issues for
resolution in a trial-type hearing.



E. DOE's two-year limt on blanket inport authorizations does not apply to
these import arrangenents.

| PAA clainms DOE, in authorizing each Repurchaser to purchase additiona
vol unes of gas if others of the Repurchasers do not utilize their ful
aut horization, departed fromits policy of limting blanket authorizations to
two-year periods. Pursuant to its blanket authorization program DOE routinely
grants authorizations to inport and/or export natural gas and |iquefied
natural gas for sale under to-be-negotiated terns that will reflect nmarket
conditions. However, to ensure blanket authorizations are sufficiently
flexible to respond to changes in market conditions, these authorizations have
been limted to two-year periods. Because sales will occur only if the gas is
mar ket abl e, conpetitively-priced, and needed, inport arrangenents that
facilitate such transactions are presunptively in the public interest.
However, the Brooklyn Union authorizations are fundanentally different from
bl anket authorization requests: the exporter is known, the inport point is
known, the pricing provisions and other contract ternms are known, and the
possible inmporters are linmted to a known group all of whom have entered into
a contract providing for the additional purchases. Therefore, the
aut hori zations are not a departure from DOE s bl anket inport policy.

F. Order 368 and Order 368-A are based on evidence in the record that the
Brookl yn Union inports are not inconsistent with the public interest,
i ncludi ng the environnental aspects of the public interest.

| PAA asserts DOE/FE did not conply with the National Environnenta
Policy Act of 1969 (NEPA) 14/ and other environnmental statutes. First, |PAA
states the Final Environmental |npact Statenent (FEIS) prepared by FERC was
not adequate for DOE s purposes and that, anong other things, DOE nust decide
bet ween alternative points of inportation. Second, |IPAA asserts that DOE
failed to conply with section 106 of the National Historic Preservation Act
(NHPA) . 15/

| PAA does not provide evidence that underm nes the substantial evidence
in the record of this proceeding or the statutory presunption that supports
the public interest finding in Orders 368 and 368-A. As part of its public
i nterest determ nation, DOE wei ghed the effects of the inport project on the
envi ronnment. Order 368-A took into account the FEI'S on the | GIS Phase
Project prepared by FERC, as well as conducting an independent review Order
368-A found the environnental effects of the inport project "are relatively
m nor and can be nitigated, and thus are environnental |y acceptabl e,
especi al | y when bal anced agai nst the substantial econom c benefits to be
derived fromthe inport arrangenment in neeting current and future energy needs
in the Northeast".16/ In conjunction with the issuance of Order 368-A the DOE
i ssued a Record of Decision,17/ pursuant to the regulations of the Council on
Environnmental Quality (40 CFR 1505.2) and the DOE s guidelines for conpliance
wi t h NEPA, which docunents the manner in which the DOE considered the
environnmental issues in its decision-meking process. 18/

G Order 368 properly denied discovery.

| PAA asserts that DOE shoul d have pernmitted di scovery in the Brooklyn
Uni on proceedi ngs and supplies a list of issues on which discovery should have
been all owed. We di sagree. Although the |IPAA had not requested di scovery
procedures at the time Order 368 was issued, the DOE, in response to a
di scovery request from NEFI/ESPA determ ned di scovery was not necessary



because DOE coul d nmake its NGA section 3 determ nation based on the record
before it. I PAA requests discovery on basically the same issues it earlier
requested on a trial-type hearing. As we stated above, these are not factua

i ssues, but rather invitations to speculate on what the possible consequences
of the inport arrangenents m ght be at sone future tine. For these reasons,
DOE wi Il not grant rehearing for purposes of discovery.

H. DOE properly considered all reasonable alternatives.

To the extent | PAA argues that DOE nust consider, as part of its
non-envi ronmental aspects of the public interest, the relative nerits of IGIS
conpared to the alternative of inporting natural gas for transportation on
Nort hern Border pipeline, DOE di sagrees. DOE considers those applications that
are before it and, for NEPA purposes, all reasonable alternatives; it need not
consi der every imagi nable alternative of transporting natural gas from point A
to point B. To do so would be in contravention of DOE's policy to allow
private individuals to negotiate and conplete natural gas purchase
arrangenents with m ni mum governnental interference. Also, FERC, inits
January 12, 1989, order affirmng the final settlement certification inits
Nor t heast "open season" proceedi ngs, found that the |IGIS project was discrete
and not nutually exclusive vis-a-vis any other pipeline construction
proposal s.19/ DCE is justified in relying on FERC s determ nation of
non- mut ual exclusivity.

. Orders 368 and 368-A properly refused to condition authorization upon
open-access transportation.

Next, | PAA asserts the authorizations should be conditioned upon the
Repur chasers providi ng open-access transportation to their markets. Simlar
requests for an open-access condition have been made previously in DOE
proceedi ngs, and before the D.C. Court of Appeals, and denied on the grounds
that to require inporters to becone open-access transporters would unfairly
di scrim nate against foreign gas supplies and | essen conpetition. 20/

J. Orders 368 and 368- A properly addressed rel evant issues.

| PAA contends the issues raised by parties to this proceeding, including
those raised in its Novenmber 6, 1990, pleading, were not adequately addressed
by DCE. DCE disagrees. Al relevant and material issues necessary to neking a
determ nation in this proceedi ng have been addressed.

K. Orders 368 and 368-A made all factual findings based on substantia
evidence in the record.

| PAA cl ai s that the Brooklyn Union order made factual findings wthout
substantial evidence in the record on a nunber of issues. To begin with, |PAA
relies heavily in making its arguments regardi ng unsubstanti ated factua
findings on Adm ral Watkins' responses to Senatorial questions. As was stated
in Order 368-A, those responses that are Brooklyn Union-related are no nore
t han expl anations of the prelimnary determ nations made in Order 368.21/
Admiral Watkins' responses were included in the record of the Brooklyn Union
proceedi ng because they were related to that proceedi ng, those responses were
not, however, a part of the decisional process in nmaking the section 3
deternmination on the inport applications. As to the issues raised by | PAA, the
conpetitive effect of the differences in U S. and Canadi an rate design, the
adequacy and the security of the gas supply, the increnmental demand for the
gas, and the prudency of the inport transactions, the DOE s determ nations on



these issues are all adequately supported by the record of this proceeding.

L. Orders 368 and 368-A considered those factors relevant to the public
i nterest.

| PAA asserts the inport authorizations will harmthe nation's bal ance of

paynments deficit. Their argunent is not relevant to DOE's deternmination in
this proceeding. Section 3 presunes inport arrangenents are in the public
interest. DOE policy recognizes that freely negotiated, flexible agreenents
bet ween market participants will enhance efficiency and pronote conpetition in
the North Anmerican natural gas market. In this case, the inports wll enhance
the energy m x and diversify the sources of energy supply available in the
Nort heast, thereby stinulating conpetition and pronoting energy security.

M Order 368-A approves inports are based on arms-length negoti ations.

| PAA contends the Brooklyn Union inmport arrangenents approve
| ess-than-arns-|ength transacti ons which harmthe public interest. W noted
above that the relevant contracts are those between ANE and its Canadi an
suppliers. Orders 368 and 368-A, based on the record in this proceeding, found
that the proposed inports were not inconsistent with the public interest.

N. Orders 368 and 368-A are based on evidence in the record.

Finally, IPAA clainms that several docunents relied upon by the DCE in
reaching its determ nation on the Brooklyn Union applications are not
contained in the record of this proceeding. These include: (1) the Record of
Deci sion, (2) the Rudden Report, (3) the CRS Connecticut Report, (4) the QED
Report, and (5) the N Y. Rudden Report.

First, the Record of Decision is included in the record and was
publ i shed in the Federal Register in conjunction with notice of Order
368- A 22/ Second, the other four docunents were specifically not relied upon
by DOE in meking its section 3 determ nation. NEFI/ESPA, in its filing of
October 16, 1987, cited these reports as evidence that need for the proposed
i mports was subject to debate. In Order 368, we noted NEFI/ESPA' s
characterizations of these reports and stated:

The DOE does not feel it is necessary or an appropriate use of limted
government resources to ennesh itself in the nerits of the Rudden Report
and the N. Y. Rudden Report versus the CRS Menorandum the CRS Connecti cut
Report and the QED report or to schedule a Federal round of the DPUC
forecasting net hodol ogy proceedi ngs. Wat the DPUC hearings and the
sundry studies ultimately show is that predicting future demands for
natural gas is not an exact science and that, by applying different
assunptions to varying situations, different conclusions as to need can
be reached. The DOE does not believe that it can do a better job of
prognosti cati ng demand than the Repurchasers, which is the primary reason
that the energy guidelines presune that a flexible, conpetitively-priced,
freely negotiated sal es agreenent is the best way to ensure that the
proposed gas supply will be needed (at 25, 26).23/

I V. Concl usion
DCE i ssued Orders 368 and 368-A after a thorough exam nation of whether

the proposed inport arrangenents were consistent with the NGA section 3 public
i nterest standard. DCE determ ned that the inport arrangenents would provide



additional, long-term secure supplies of conpetitively priced natural gas
needed in the Northeast and are, therefore, not inconsistent with the public
i nterest, including protection of the environment.

The application for rehearing filed by | PAA does not contain any basis
for DOE to reconsider its findings in this proceeding. |PAA neither rebutted
the substantial record on which these findings were based nor rebutted the
statutory presunption in section 3 that natural gas inports are consistent
with the public interest. Therefore, I PAA's request for rehearing is denied.

| ssued in Washington, D.C. on January 16, 1991
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