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DOE/ERA Opinion and Order No. 216-A
Order Denying Rehearing and Stay of Order
I. Background

On January 22, 1988, the Economic Regulatory Administration (ERA) of the
Department of Energy (DOE) issued DOE/ERA Opinion and Order No. 216 (Order
216) 1/ to ANR Pipeline Company (ANR) in ERA Docket No. 86-63-NG, which
amended an authorization to import up to 75,000 Mcf per day of Canadian
naturd gas origindly granted to Michigan Wisconsn Pipe Line Company, the
predecessor company of ANR, in DOE/ERA Opinion and Order No. 32 (Order 32).2/
Order 216 extended the previous authorization from October 31, 1987, through
October 31, 1994, under the terms of arenegotiated contract. Order 216 aso
approved for atwo-year term a new specid marketing agreement between ANR and
its Canadian supplier, ProGas Limited (ProGas). This agreement permits ANR to
sdll imported gas not needed for system customers on the spot market at fredy
negotiated competitive prices.

A joint motion to intervene by ten producer associations (Producers) 3/
representing severa thousand independent producers, royaty owners, and
marketers of domestic natural gas, opposed the application. Producers
requested summary denid of the gpplication, or dternatively, requested that
the ERA either hold atrid-type hearing or impaose two conditions on the
authorization. The conditions would require that ANR and any other pipdine
trangporting the imported gas become open-access trangporters under the
Federa Energy Regulatory Commission's (FERC) Order No. 436 (as amended by
Order No. 500) program4/ and would prohibit ANR from importing the gas under a
two-part demand/commodity rate structure. Producers aso requested the ERA to
authorize the conduct of discovery, dleging that additiona information was
needed to (1) determine the cost basis of ProGas demand charge; (2) determine
the competitive effects of the proposed import on domestic producers; and (3)
develop datato test the reasonableness of ANR's claim that the imported gas
is needed and cannot be supplied more economically from domestic sources.

Order 216 denied Producers request for summary denid of the
goplication, atrid-type hearing, imposition of conditions on the
authorization, and discovery, and approved ANR's gpplication to amend its
import authorization.



Producers filed an application for rehearing of Order 216 on February
22, 1988. The application also sought a stay of the order pending judicia
review. On the same day, ANR filed amotion asking the ERA to dlarify Order
216 by declaring that the authorization would not be affected if it
substituted Midwestern Gas Transmission Company (Midwestern) for Great Lakes
Gas Transmisson Company (Great Lakes) to trangport the ProGas volumes from
the Canadian border at Emerson, Manitoba to ANR's facilities.5/ On March 15,
1988, ANR submitted aletter which answered an ERA inquiry about its request
for clarification and presented arguments for denying rehearing.

By notice dated March 22, 1988, the ERA extended the rehearing decision
period to give dl parties an opportunity to comment on the pleadings. Only
ProGas and Producers filed comments. In a subsequent filing, Producers replied
to ProGas comments.

ProGas comments filed after our March 22 notice focused on Producers
request for rehearing, specificaly, that it be denied because Producers
failed to support their arguments that the import authorization isin error.
ProGas a so requested the ERA to clarify that the gas purchased under Order
216 may be trangported on Midwestern's pipeline system.

Producers initial response to our March 22 notice commented on ANR's
request for clarification and stated that ANR must amend its gpplication
before any change in the transportation arrangements and import point can be
authorized. In this same filing, Producers dleged, regardiess of whether any
actud volumes were imported between the time ANR's origind import authority
granted in Order 32 expired and Order 216 was issued, ANR performed an
unauthorized importation because of a standby service arrangement between ANR
and ProGas.

In their later reply to ProGas comments, Producers challenged the ERA's
reliance on the DOE's natural gas import policy guiddinest/ to review ANR's
gpplication, the competitiveness of key provisons of the gas sales contract,
and ProGas arguments againgt imposing conditions on the import and conducting
an environmental assessment.

Order 216 authorized ANR to import gas from ProGas a Emerson. Since the
pipelines of Great Lakes and Midwestern each interconnect at Emerson with the
fecilities of ProGas Canadian transporter, TransCanada PipelLines Limited,
using Midwestern's exigting facilities as a replacement for Great Lakes would
not dter the entry point for the import and, therefore, is not inconsistent
with the present authorization. The ERA accepts ANR's notice of change of
transporter as areport of contract amendments under Section 590.407 of the



ERA's adminigtrative procedures that does not require amending the
authorization.

I1. Producers Allegations of Error

In support of their request for rehearing, Producers argue that the ERA
erred by: (1) reying on the DOE naturd gas policy guiddinesin making its
determination; (2) assigning the burden of proof to the Producers, (3) failing
to assess the need for the imported gas; (4) faling to conform to the
Secretary's "recent findings' regarding the lack of competitive domestic
markets, (5) failing to consder the anti-competitive effects of the order
without adequate conditions to protect against long-term harm to domestic
supplies; (6) permitting ANR to recover take-or-pay settlement costsin its
demand rates when such treatment is not alowed for domestic take-or-pay
settlements; (7) permitting ANR to guarantee ProGas a 2.75 percent market
share thereby preventing future price competition with domestic supplies
through 1992; (8) failing to fallow its own regulations regarding the
information that must be disclosed to permit adequate public discusson of the
goplicant's proposd; (9) failing to conduct the trid-type hearing requested
by Producers; (10) failing to permit discovery of facts central to the ERA
determinations; (11) falling to congder the cumulative effects of ANR's
blanket import authority and other blanket authorizations dready granted by
the ERA; (12) failing to conduct an environmental assessment, or to otherwise
meet the requirements of the Nationa Environmental Policy Act of 1969
(NEPA); 7/ and (13) granting import authority retroactively, contrary to
Section 3 of the Natural Gas Act (NGA),8/ to cover the period from October 31,
1987, to January 22, 1988, when ANR's origind authority expired.

[11. Decison on Rehearing and Stay

The arguments underlying most of the aleged errors which producers
identify in their request for rehearing have been raised previoudy in one
form or another in this proceeding, or by Producers or a member association,
Panhandle Producers and Royaty Owners Association, in earlier proceedings,
and have been rgjected.9/ Producers have submitted no information in their
request for rehearing which would compel the ERA to reconsider the positions
it has taken on these issues. Therefore, we will not revigt dl of Producers
argumentsin this order, but instead we will focus on those issues thet the
ERA congdersimportant to emphasize again and the new arguments which
Producers raised.

A. Discussion of 1ssues



1. The ERA Can Rdly On The Secretary's Guiddines.

Producers have presented no new information which would cause the ERA to
recongder its rejection of their argument made many times over that the
policy guidelines are a nullity and cannot be relied on in issuing Order 216,
nor do they digtinguish the facts underlying Order 216 in any significant
respect from previous cases in which this argument was rejected. In Panhandle
Producers and Roydty Owners Association v. ERA (Panhandle Producers), the
U.S. Court of Appedsfor the D.C. Circuit reviewed the DOE policy guiddines
as gpplied by the ERA in gpproving a particular gasimport arrangement, a
review that encompassed most of the mgjor materid issues raised by Producers
in this docket, and upheld the guiddines and the ERA's reliance on the
rebuttable presumptions which the guiddines established.10/

As part of their challenge to the ERA's reliance on the policy
guidelines, Producers again claim that the DOE failed to comply with Section
404 of the Department of Energy Organization Act (DOE Act) 11/ in promulgating
the Secretary’s guidelines. Specificaly, Producers alege that the FERC never
formally voted to accept or deny referrd of the guiddinesto the FERC for
consultation and have filed affidavits from J. David Hughes and Kenneth F.
Plumb 12/ attesting to the lack of aforma Commisson vote. Section 404
provides that in cases in which the Secretary proposes "rules, regulations,
and statements of policy of genera gpplicability” in areas of DOE's
jurisdiction, "[he] shdl notify the [FERC] of the proposed action.” If the
FERC, "initsdiscretion," determines that the "proposed action may
sgnificantly affect any function within® its jurisdiction, the Secretary
"shdl immediatdy refer the matter to the [FERC], which shdl provide an
opportunity for public comment." The provision establishes agenera mechanism
for consultation between the agencies. The specific mechanisms agreed to by
the ERA and the FERC to carry out this consultative process were never
intended to be second guessed by private parties. Aswe indicated in Order
216, the FERC participated in devel oping the guiddines. We note that the FERC
dated in itsamicus brief 13/ filed pursuant to an order of the court in
Panhandle Producers with respect to whether the complainant had standing to
assert an dleged violation of Section 404

Before adopting its policy statement and associated Secretarial
delegation orders, DOE circulated drafts to the FERC and engaged in a
process of informa coordination with the Commission. The Commission was
thus aware that the policy was under consideration and took no action at
the time under Section 404. Moreover, Since the issuance of the
guiddines, the Commission has consstently and expresdy acknowledged
and followed the guiddinesin the relevant cases beforeit. See, eg.,



Natura Gas Pipeline Company of America, 37 FERC Para. 61,215 (1986);
Northwest Alaskan Pipeline Company, 29 FERC Para. 61,302 (1984).

2. The Burden Of Proof Allocation Is Consstent With Statute And Policy.

Producers offer no new argument or information to support their related
contention that the policy guidelines wrongly redllocate the burden of proof
from the proponents to the opponents of an import arrangement. Their argument
ignores the Section 3 statutory presumption favoring import authorization. In
addition, their argument relies on aformer delegation order that has been
superseded by Delegation Order No. 0204-111 as explained in the policy
guidelines and therefore is no longer a vaid precedent nor binding on the
ERA. Thar argument dso ignores the explicit and opposite finding of the
court on thisissue in Panhandle Producers.14/ In making its determination in
Order 216, the ERA consdered and weighed dl the information provided by the
parties to the proceeding, considered precedent, and acted in accordance with
datute, delegation order, and policy.

3. The Record Shows That The Proposed Import Will Provide A Compstitive,
Needed, and Secure Supply Of Gas.

As part of their rehearing request, Producers attached a statement by
David W. Wilson, president of Gas Acquisition Services Inc. and former
president of the Independent Petroleum Association of Mountain States, to
rebut ANR's clams that the gas will be priced competitively and is needed.
Mr. Wilson argues, and on the basis of his statement Producers argue, that, in
generd, gas exploration and development in the U.S. has suffered as aresult
of Canadian imports, more imports are not needed, and domestic producers are
prevented from competing with Canadian gas because of the lack of widespread
open access trangportation by interdate pipdines. Additiondly, he argues
that Canadian and domestic gas supplies do not compete on an equd footing
because of the preferentid rate trestment given to imports, despite FERC
Order No. 256.15/ Mr. Wilson aso contends that Canadais an unreliable
supplier because during past shortagesin the U.S. the Canadian Government
limited gas exports and the price has dways been higher than domestic
wellhead prices. Further, he dleges that the ERA is not complying with the
U.S.-Canada Free Trade Agreement signed by the President on January 2, 1988,
and now awaiting Congressiond approvd, by giving Canadian imports an unfair
competitive advantage over domestic gas.

The ERA has examined Mr. Wilson's atement elther in identical form or
with some variaions in other proceedings.16/ Just asin previous cases, his
statement does not offer relevant information to support Producers arguments



and to rebut the presumption of need and the finding of competitiveness. It is
important to emphasize, however, that the public interest inquiry into the
competitiveness of an import, and resulting presumption of need if an import
isfound to be compstitive, focuses on whether the negotiated arrangement,
taken as awhole, provides the importer with the ability to compete in the
marketplace, and with the flexibility to respond to market changes and thereby
enhance competitive pressure on market participants. It does not focus on the
competitive effect of an arrangement upon domestic producers, nor on whether
the gas can be supplied more economically by domestic or other suppliersina
particular instance. In this case, as noted in Order 216, the ERA determined
that the terms of the amended sales contract between ANR and ProGas, when
consdered in the aggregate, including the specid marketing provison to sl
surplus system supply in the spot market, provide for aflexible and
market-responsive import arrangement. Therefore, the gas is competitive and
needed within the meaning of Section 3 of the NGA and DOE poalicy.

Producers object to the two-part rate and take-or-pay provisionsin the
revised contract between ANR and ProGas. These terms have been fredy
negotiated by the parties as an essentia part of the import arrangement. The
ERA has conggtently approved two-part rate structures for imports since they
are used by domestic pipeline suppliers of gas and reflect and serve
legitimate ratemaking concerns.17/ Although we approve the rate structure of
ANR's arrangement, it is within the FERC's jurisdiction to examine the
specific cost dements contained in that structure. If ANR's dlocation of
take-or-pay settlement costs between the demand and commaodity components of
the rate does not comply with the FERC's rules, or with FERC Opinion No.
500,18/ or if ANR's alocation of costs in the demand charge does not comply
with FERC Order No. 256,19/ the FERC is the proper forum to request
appropriate action. Therefore, the ERA sees no reason to reconsider the
concluson reeched in Order 216 that the pricing formulawill not inhibit
competition. It isimportant to note that the contract does not address how
take-or-pay settlement costs are to be recovered in ANR's rates. Producers
have not demonstrated that ANR's take-or-pay obligation is anti-competitive.
Take-or-pay clauses are present in most natural gas contracts. They provide
assurance to the supplier of acertain minimum income flow in casesinvolving
along-term supply commitment. ANR's current take-or-pay exposure, whichiis
subject to annud renegotiation, is consderably less burdensome than under
the previous contract if thereisadeclinein sales on its sysem. Thereis
no liability for afixed amount of gas, rather the quantity that ANR must take
from ProGas will be automaticaly and proportionately reduced if ANR's overdl
system demand is reduced.

By virtue of Mr. Wilson's statement, Producers assert that Canadian



suppliers are not reliable because of their historical nationdistic approach

to energy sdesincluding the Canadian Government's previous regul ation of
naturd gas export prices and the establishment, from timeto time, of high
national reserve requirements gpplicable to its natura gas export palicy.
However, past governmentd trade barriers described in the statement do not
condtitute evidence that Canadian suppliers of gas are unreliable. The ERA
condders Canadian natura gas to be a secure and reliable source of supply
because of the large proven natura gas reservesin Canada, the availability

of gas pipeline transportation to the U.S. border, and the reasons discussed
below in Section 111.A.4. of this order. Further, Producers have not provided
any evidence that ProGas, in particular, is not ardiable supplier.

The Wilson statement aso raises the question of whether the ERA's
import authorizations are consstent with the U.S.-Canada Free Trade
Agreement. The ERA bdlievesthat itsimport and export policies have and will
continue to provide free and open naturd gas trade with Canada and, in
keeping with the Free Trade Agreement's energy provisons, provide the basis
for the private sector to make decisions about energy trade without fear of
undue government interference. Further, the present ERA policies coincide with
DOE's energy policy objectivesto provide consumers with a greater choice
among dependable energy sources and to assure domestic producers greater
certainty about investment decisons. The ERA's position is rooted in the
belief that a greater security of energy supply can contribute to market
expanson, enhance opportunities for al producers, and contribute to the
long-term stahility of the national economy. Mr. Wilson's statement presents
no evidence to convince the ERA that it has erred. It merdly disagrees with
the ERA's, DOE's and the Adminigtration's policies on imported natura gas.

4. Order 216 Is Not Inconsstent With The Secretary Of Energy's
Statement On Lack Of Open Access Transportation.

Producers argue that Order 216 failsto conform to "recent findings' by
the Secretary of Energy regarding the lack of a competitive domestic market.
Although they did not recite which findings, since Producers have raised this
issue in other proceedings,20/ we assume they are referring to the Secretary's
March 1987 report on energy security21/ which expresses concern that willing
buyers and sdllers cannot dways ded directly with each other because of lack
of open access to trangportation. In this case, as before, Producers have
taken the Secretary's statement out of context. We agree that lack of open
access trangportation inhibits competition, but it is a problem that affects
both domestic and Canadian suppliers. For this reason, the DOE has supported
the open access trangportation program established by FERC Order Nos.
436/500,22/ which does not differentiate based on source of supply, and DOE



a0 has proposed mandatory contract carriage legidation. Order 216 is not
incong stent with the Secretary's statement on open-access trangportation.

Further, the Energy Security report specificaly addressesthe role
imported gas playsin enhancing our energy security by gating:

Imports from reliable sources can provide a stable and secure
addition to domestic resources. Although imports make up only about 5
percent of U.S. consumption, they have contributed to a decline in the
average prices U.S. consumers pay for natura gas. Eliminating the
remaning barriersto trade will ensure that the lowest cost supplies of
natura gas are brought to consumers.23/

With respect to Mr. Wilson's contention that affiliated relationships
with Canadian suppliers unfairly regtrict the availability of open access
pipdine trangportation, the ERA notes that affiliate relationships aso exist
between domestic suppliers and transporters. Producers offer no evidence to
support this dlegation and further, we note thet this dleged effiliate
problem, if it exigts, is subject to an ongoing FERC proceeding in which
discrimination charges involving afiliated reationships are being
examined.24/

5. Conditioning Of Order 216 Is Not Needed.

In their gpplication for rehearing, Producers repeet their request for
imposition of the two conditions denied in Order 216 and specified in Section
| of this order and request two additiona conditions. Producers have provided
no information to convince the ERA that it should reconsider its decision to
deny the two origina conditions.

One of the origind conditions would require that ANR and any other
pipeline trangporting the imported gas become open-access transporters under
FERC Orders 436/500. Producers maintain, as they have in previous proceedings
that pipeineswill not make transportation available to domestic producersin
away that would alow them to compete with Canadian imports. The Department
agrees that nondiscriminatory access to available pipdine capacity "will
facilitate the development of an orderly, competitive natura gas market.” 25/

This Adminigration is committed to removing government impediments that
prevent market forces from being the principa factor in natura gas
consumption or production decisions, and ensuring that neither the U.S. nor
the Canadian government gives domestically produced energy preferentia
treatment in their respective markets. The ERA recognizes that domestic



producers are adversdly affected by lack of open access transportation to
their markets, as are their Canadian counterparts. The distortions caused by
the trandition to open access transportation, however, affect both domestic
and Canadian gas producers. It would be discriminatory to impose an
open-access condition on imported, but not on domestic supplies. Such a
requirement would be inconsistent with the DOE's commitment to equal
treatment, competition, and free negotiation in U.S. gas trade.

We are aware of the difficulties experienced by both domestic and
Canadian gas producers due to lack of open access to markets. Unfortunately
U.S. and Canadian producers are caught in atrangition period between a
regulated and a free market. The Adminigration through legidation has
attempted, but not yet succeeded, in achieving its goa of ensuring
open-access trangportation by pipelines.26/ Nonethel ess, the Adminigtration's
resolve has not diminished, because it recognizes that open accessto
trangportation is key to ensuring fair competition in the natural gas
marketplace. In reaffirming his commitment to this goa, President Reagan, in
his 1988 L egidative and Adminigtrative Message to Congress, urged the
Congress to decontrol natural gas at the wellhead and "provide for open access
pipdine trangportation.” In support of this Adminigtration policy, we
encourage all importers to use open-access trangportation, to the extent
possible, and thus reduce barriers to competition and encourage the
establishment of afully competitive North American naturd gas market.

The two new conditions requested would (1) fix a date certain to begin
the two-year term for ANR's speciad marketing sales, and (2) would require ANR
and "unnamed others' to obtain certificate authorization from the FERC to make
sdesfor resdein interstate commerce. The ERA has considered and denied
these new conditions as part of Producers argumentsin other, unrelated
proceedings.27/ For the reasons discussed below, we are again rgecting them.

Firgt, Producers contend that, where the ERA grants a two-year term for
gpot market salesto begin on the date of first delivery of gas, it cannot
determine whether such gasis needed in the indefinite future and accordingly
should not issue authorizations with an indefinite time duration. The ERA
believes the flexibility built into the commencement date smply acknowledges
that the holder of short-term, blanket authority cannot predict spot market
opportunities and, in order to participate successfully in the spot and
short-term market, it must have authority in place. In addition, while ANR
cannot predict when contract demand might decline, the availability of the
blanket authority dlowsit to baance import requirements and to keep
take-or-pay obligations a a minimum. Regardless of when the two-year term
begins, however, if the price of the gasis not competitive with other



available sourcesit will not be sold, and, further, the two-year limitation

is sufficiently short to ensure that no one islocked into an arrangement that
cannot respond to unanticipated market changes. Nevertheless, the reporting
requirements that the ERA hasimposed on ANR ensure that interested parties
may review individua spot market transactions and notify the ERA if they find
that the reports indicate that the exigting authorization conflicts with the

public interest.

Second, Producers seek a condition requiring ANR and any spot-market
customer for whom ANR would serve as an agent in importing gas under the
gpecid marketing agreement to obtain from the FERC a certificate of public
convenience and necessity to make saes for resale in interstate commerce.
Sinceitisclear tha gaswould not flow in interstate commerce under this
import authorization without appropriate certification, there is no need for
the condition requested by the Producers.

6. Producers Request For Discovery Was Properly Denied.

Producers contend that the ERA erred in failing to follow its
regulations in seeking more detailed information concerning the proposed
import and failing to permit discovery of such facts by the Producers. The
ERA's decison in Order 216 was based upon the entire record in this
proceeding which isavailable to al parties. The ERA has concluded that the
record is adequate to support its decison and will not entertain Producers
request for discovery. If Producers believe that the record is inadequate,
they have theright to seek judicia review of the ERA's decisonmaking
process.

In essence, the information which Producers seek to discover from ANR
relates to matters that reflect Producers differing policy perspective rather
than undisclosed and relevant facts. As previoudy stated in Section 111.A.3.
of this order, the public interest inquiry into the competitiveness of an
import proposa focuses on whether the arrangement is competitive in the
marketplace and on its responsveness to market changes and the resulting
benefits to the consuming public. Need for the gasis presumed if an import
arrangement is found to be competitive. The information necessary to determine
whether ANR'simport proposd isinconsstent with the public interest isin
the record, and the ERA is not persuaded that it should reconsider its
position on Producers discovery request.

7. The ERA Has Complied With The Nationd Environmenta Policy Act
(NEPA).



Producers again argue that an environmenta impact assessment must be
prepared to meet NEPA requirements and comply with the DOE's implementing
environmental regulations even though the import authorized by Order 216 does
not involve congtruction of new facilities. Producers Sate that the volumes
authorized entail a subgtantid environmenta impact. In performing an
environmenta evauation Producers contend the ERA must consider the secondary
socio-economic effects of the proposed import.

The ERA has conddered Producers arguments previoudy28/ and concluded,
on the basis of facts not Sgnificantly different from the factsinvolved in
Order 216, that the argument is without merit. The DOE guiddines for NEPA
compliance29/ provide for three possible levels of andysis, depending on the
potentia for environmenta impact. In caseswherethereisclearly a
potentia for sgnificant impact, an environmenta impact satement (EIS) is
prepared. In uncertain cases, an environmenta assessment (EA) is prepared to
determineif an EISis needed. In Stuations when dearly no significant
impacts will occur which could necessitate the preparation of an EIS, a
memorandum to the file is prepared to document this fact. A memorandum was
written in this instance supporting the conclusion that, because existing
pipdine faclitieswill be used without the need for new congtruction,
goproving ANR's import proposa would have no sgnificant impact on the
physical environment. Moreover, it iswell established by both case law and by
regulation that socio-economic impacts, one, do not establish abasis for
requiring an E1S.30/

8. Producers Are Not Entitled To A Trid-Type Hearing.

Producers argue that, in addition to the issues listed in their
intervention, they are entitled to a tria-type hearing on the basis of five
new "unresolved facts' regarding (1) the actud price ANR will be paying for
the imported gas, (2) whether domestic producers will have accessto ANR's
markets throughout the authorization term, (3) whether ProGas minimum
purchase requirements will result in ANR compelling customers to purchase
Specia Purchase Gasingtead of domestic spot market gas, (4) referrd of the
1984 policy guidelines under Section 404 of the DOE Act, and (5) the impact of
ANR's import on the cross-crediting policies under FERC Order No. 500.31/

Section 590.313 of the ERA's administrative procedures provides for a
tria-type hearing when a party has demondtrated there are factud issuesin
dispute, rlevant and materid to a decision, and that atrid-type hearing is
necessary for afull and true disclosure of the facts. No party is entitled as
amatter of right to atria-type hearing for policy or legd issues.



The ERA has examined the additional issues raised by Producersin their
rehearing motion and concludes that, athough the concerns are presented as
factud issues and dl but issue (4) can be congtrued as relating to the
competitiveness of ANR's import proposa, Producers have not met the
requirements of Section 590.313. Producers chalenge the import from the
perspective of their own policy gods, not in terms of the policy framework
established by the ERA, and for this reason the issues are less factud than
policy in nature. In addition, al issues but issue (4) not only request
factua responsesthat are impossible to provide at thistime but, more
important, their resolution is not materia to the ERA's public interest
decison in this proceeding. The pricing terms of ANR's agreement with ProGas
(issue (1)) are flexible and actud future prices, including the price of any
Specid Purchase Gas, will fluctuate over time in response to changesin the
market. Moreover, the price for gasimported under the specia marketing
arrangement will not be arrived at until ANR negotiates spot market sdes, and
then the price will be based on mutua agreement between the parties. Issue
(2)--access to markets--cannot be answered. The Producers access to markets
depends upon the availability of transportation and the competitiveness of
their suppliesin the marketplace. In this regard, and as noted in Section
[11.A.4. of this order, the DOE endorses the FERC's voluntary open access
trangportation program. However, since neither the FERC nor the DOE is
presently in a position to predict when open access will be complete, a
trid-type hearing will not provide enlightenment. We note that ANR is
providing open-access transportation on an interim basis under Section 311 of
the Naturd Gas Policy Act. In addition, of the Sx other mgjor interstate
pipeline systems serving ANR's market, four are completely open under blanket
certificates and only two main closed.32/ In issues (3) and (5) Producers
speculate vaguely and without support, suggesting in the first instance that
ANR would apply improper pressure on its customers to purchase spot gas from
ANR rather than domestic suppliers, and in the second instance, that ANR's
import would have some negative impact on the cross-crediting mechanism
adopted in FERC Order No. 500. Producers offer no evidence in either matter of
amaterid factud issue genuindy in dispute and, moreover, fall to
demondrate their relevance to the ERA's public interest inquiry. We adso note
that FERC Order No. 500 does not distinguish between imported and domestic
supplies of gasin the gpplication of the cross-crediting mechanism. Issue (4)
reflects Producers different interpretation of Section 404 of the DOE Act.
Thisisamatter of law and policy, not fact. This concern has been discussed
abovein Section I11.A.1. and the ERA does not believe that Producers have
demondrated that further illumination of thisissue or the other four would
be aided materidly by atrid-type hearing nor that such ahearingis
necessary to assure the adequacy of the record or the fairness of this
proceeding. All parties, including Producers, have had sufficient opportunity



to comment on the proposed arrangement and the parties positions on the
issues. Any facts presented to support those positions are adequately
represented in the record to provide the ERA with a sufficient basis on which
to make a decision. Accordingly, the ERA has determined thet atria-type
hearing would not bein the public interest and this basis of error dsois
without merit.

9. Order 216 IsNot A Retroactive Import Authorization Prohibited by
Section 3 of the NGA.

Producers asserted in their rehearing petition that the ERA may not
grant Section 3 import authorizations retroactively and therefore the ERA
should investigate whether ANR violated the NGA by importing gas between the
timeits originad authority granted in Order 32 expired on October 31, 1987,
and Order 216 was issued. In their subsequent response to the ERA's March 22
letter, Producers modified this assertion to argue that an unauthorized
importation during this time period had occurred because of a standby service
arrangement that existed between ANR and ProGas and entailed payment of demand
charges by ANR to ProGas.

Retroactivity isnot at issue here. ANR did not import any of the gasin
guestion during the time its application was pending decison, including the
interim period.33/ A standby service arrangement, contrary to Producers
assartion, is not an import.

10. Producers Request For A Stay Should Not Be Granted.

Producers request that astay of Order 216 be granted pending judicia
review. Producers present no reason other than to infer that they may filea
lawsuit in this matter and therefore have provided no information in their
rehearing request that would persuade the ERA that a stay of ANR's import
authorization at thistime is necessary or gppropriate.

B. Conclusion
The ERA has determined that Producers application for rehearing
presents no information that would merit recongderation of our findingsin
Order 216. Accordingly, this order denies Producers request for rehearing and
request for stay of the subject order.
ORDER

For the reasons set forth above, pursuant to Sections 3 and 19 of the



National Gas Act, it isordered that:

The application for rehearing and request for stay of DOE/ERA Opinion
and Order No. 216 filed jointly by the Caifornia Independent Producers
Association, the East Texas Producers & Royaty Owners Association, the Energy
Consumers and Producers Association, the Independent Oil & Gas Association of
New York Inc., the Independent Petroleum Association of America, the
Independent Petroleum Association of Mountain States, the Independent
Petroleum Association of New Mexico, the North Texas Oil & Gas Association,
the Panhandle Producers and Royaty Owners Association, and the West Central
Texas Oil and Gas Association are hereby denied.

Issued in Washington, D.C., on May 25, 1988.
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the Energy Consumers and Producers Association, the Independent Oil & Gas
Association of New York Inc., the Independent Petroleum Association of
America, the Independent Petroleum Association of Mountain States, the
I ndependent Petroleum Association of New Mexico, the North Texas Oil & Gas
Association, the Panhandle Producers and Royalty Owners Association, and the
West Central Texas Oil and Gas Association.

4/ The FERC's Order No. 436 established a voluntary program under which
apipeline agrees to provide non-discriminatory trangportation for all
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Columbia Circuit vacated Order No. 436 and remanded it to the FERC. Associated
Gas Didtributors v. FERC, No. 85-1811, dip op. (D.C. Cir. June 23, 1987). On
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denied, 1 ERA Para. 70,744 (December 30, 1987).

28/ See EnTrade Corporation, Order Denying Rehearing, unpublished (May
5, 1988); Mobil Gas Company Inc., Order Denying Rehearing, 1 ERA Para. 70,760
(March 7, 1988); Texaco Gas Marketing, Inc., Order Denying Rehearing, 1 ERA
Para. 70,756 (February 10, 1988); Texas Eastern Transmission Corporation,
Order Denying Rehearing, 1 ERA Para. 70,744 (December 30, 1987); Bonus Energy,
Inc., Order Denying Rehearing, 1 ERA Para. 70,702 (May 26, 1987); and
Tennessee Gas Pipdine Company, Western Gas Marketing, U.S.A., and Enron Gas
Marketing, Inc., Order Denying Rehearing, 1 ERA Para. 70,684 (January 5, 1987).
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